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BERTHA L. WINN,
Appellee.
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DISTRICT OF WASHINGTON,
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APPELLANTS BRIEF

STATEMENT OF THE CASE.

This action is brought to recover upon two

policies of life insurance of $10,000 and $15,000,

respectively, written by the defendant November



28, 1930, upon the life of Joseph L. Winn, husband

of the plaintiff. (Complaint, Rec. pp. 1 to 8.)

The amended answer of defendant admits the

issuance of the policies and the payment of pre-

miums, and seeks to avoid the policies on the ground

of misrepresentation and concealments alleged to

have been made by the insured in his medical ex-

amination. (Rec. pp. 8 to 22.) The details of the

alleged concealments and misrepresentations will

be more fully discussed later.

Trial was had before the Honorable District

Court and a jury, and verdict returned for the

plaintiff. Upon judgment entered May 26, 1933,

this appeal was taken.

THE FACTS.

As to the primary facts, there is little, if any,

dispute. The insured, Joseph L. Winn, at the time

of his application for the policies, was 57 years of

age. He was actively engaged in business and was

of robust physique and in apparent good health.

All of the lay testimony was to the effect that up

to the time of his last illness, the insured worked

hard, enjoyed life and had the appearance of one

in the possession of good health, and that he enjoyed

a good reputation for truth and veracity.



On December 5th, 1927, the insured went to

the Virginia Mason Clinic, at Seattle, for medical

consultation, and was there examined by Dr. J. M.

Blackford, a specialist in diagnosis, who had him

under observation until December 10th. At the time

of his visit, insured was complaining of trouble

with his stomach. He gave a history of an earlier

appendicitis and an operation 18 years before, from

which he had had a complete recovery, so far as

he knew, and of excellent health up to six or seven

years previous to his visit; when he began having

recurrent attacks of stomach trouble lasting up to

a month. He stated that he would be free from

trouble from one to four months, but that for the

two months immediately preceding the visit, he

had had severe trouble, which had been so severe

the day previous to his visit, as to prevent his sleep-

ing that night. He further stated that an operation

had been advised by a surgeon some six years before.

He described the pain as usually located in the

upper abdomen; stated that he had never called a

physician for the attacks; that the pain was so

severe that he thought several times it would kill

him; that it usually followed an overloaded stomach

or taking iced drinks; and that he had noticed an

increasing shortness of breath and palpitation.



From his examination, Dr. Blackford tentative-

ly diagnosed the trouble as peptic ulcers (of the

stomach) and chronic cholecystitis, and advised an

exploratory surgical operation—that is, an opening

of the abdomen to definitely discover the cause of

the trouble. (Rec. pp. 57 to 62.)

In November, 1928, the insured again visited

the clinic and on this occasion consulted Dr. George

Dowling, at that time, complaining of trouble with

his stomach. He gave to Dr. Dowling ^practically

the same history he had given Dr. Blackford, and

an interim history which was substantially the same,

*'or possibly a little worse."

From the examination Dr. Dowling made a

tentative diagnosis of cholecystitis, and advised that

nothing but a surgical operation would relieve him.

The insured objected to an operation, because the

diagnosis was rather indefinite, and Dr. Dowling

did not urge the absolute necessity of the operation

at that time. The insured was to return in two

weeks, but did not do so. (Rec. pp. 62-64.)

About a month after his visit to Dr. Dowling,

on December 31, 1928, the insured went to Port-

land, Oregon, and there consulted Dr. Chas. E.

Sears. Dr. Sears was called as a witness for the

plaintiff. (Rec. pp. 90 to 103.) Because of its vital



importance, we take the liberty of quoting briefly

from this testimony (where used italics are ours) :

"When Mr. Winn came to my office Decem-
ber 31, 1928, he was complaining of fatigue,

lack of pep, insomnia, gas distress in his abdo-
men, especially in the stomach, which he had
had for five or six years * * *

'

' Mr. Winn did not tell me that he had been
examined by or consulted Dr. Blackford or Dr.
Dowling, but he did advise me that he had been
examined by doctors, without naming them,
concerning the same trouble he tvas coining to

me about. He stated that he had consulted sev-

eral doctors; he did not say how many,—that

he had been diagnosed by one as gall bladder
disease, by another as ulcers of the stomach,
and by another as something else; that he was
coming to me for observation, in a sense as

a court of last resort, to let me decide what was
the matter with him. That he was going to put
himself under my observation and control for

that purpose. (Rec. pp. 91, 92.) * * *"

After describing the exhaustive examinations

and tests which he made, and by which he was able

to his satisfaction to exclude either cholecystitis or

peptic ulcers, or any other organic disease, Dr.

Sears testified:

'After seven weeks under my observation,

I made a diagnosis of fatigue neurosis, which
in other words, is just a group of nervous phe-
nomena, including nervous indigestion, which
follows states of nervous tension and fatigue,

and slight hypertrophy of the heart. I did not
find anything else wrong with him. (Rec. p. 94.)



"On the basis of such tests and findings,

I made a diagnosis of nervous dyspepsia and
stated that he did not have ulcers or gall bladder
disease." (Rec. p. 96.)

On cross examination, Dr. Sears testified in

part as follows (Rec. pp. 98-103)

:

"He complained of fatigue, a lack of pep
and insomnia, and had gas, extending hack over

five or six years, gas or distress of the abdomen,
and especially high up in the region of the

stomach, which occurred especially when he was
tired, and very commonly after l.ying down and
after the use of coarse foods.

"He described his condition as distress.

When I asked him as to actual pain, he de-

scribed it as a sense of intense fullness, rather

than acute pain. He developed spells in which
he had great fear. The second night he was in

the hospital he had such an attack. * * * He
was given something to relieve the pain and
intense distress that he was suffering. lie com-
plained of having intense pain and suffering in

his stomach or abdomen, dating hack five or

six years before he considted me.

"My diagnosis was fatigue neurosis. That
means essentially the same thing as nervous
dyspepsia, which is one of the outstanding
phenomena of fatigue neurosis. Nervous dj^s-

pepsia reacts on the part of the stomach and
intestines to states of nervous and mental
fatigue. It is caused by a nervous state, but

it brings symptoms of pain and distress which
is the same as if it were an organic disease.

And in many cases it is even more serious than
cases of dyspepsia from an organic cause. It



is not so serious insofar as it, in itself, never
leads to death. / told Mr. Winn that lie was
suffering from nervous dyspepsia.

''The treatment I gave him was not the

rest cure in the sense that some people refer

to the rest cure. The rest cure is frequently

or commonly used by simply putting the indi-

vidual to bed and turning some indifferent

nurse in charge of him and telling him to eat

all he can. In this particular institution, the

nurses are graduate nurses and they educate
the individuals as to the causes and results of

these disturbances and how to prevent them.
It is an educational process as well as a rest

process. We never use the word ^sanitarium'
in connection with our institution. It is a med-
ical hospital for the diagnosis and treatment of
any and all medical diseases, except contagious
diseases. It is not a sanitarium; it is the Port-
land Convalescent Hospital. A sanitarium is

looked upon by the average person as a place
to go when they have not much wrong with
them organically, to go for a resting and diet

and massage, and that sort of thing. That is

not the kind of an institution I run. * * *

''When Mr. Winn came to me as a cou7't of
last resort, he was concerned about his health.

His complaints were as to dyspepsia and ab-
dominal distress or trouble; what he called gas
distress in his upper abdomen. By dyspepsia
we mean distress in the upper abdomen."

Dr. Sears further testified that as a result of

his treatment, the insured left his hospital appar-

ently cured; that he reported to the doctor twice

after leaving, and that he made favorable reports



as to his progress; that he had gained consistently

in weight and showed absence of abnormal gas;

that he saw him last in October, 1930; that between

the time he left the hospital and that date, he had

been suffering to some extent with gas, but was not

distressed; that he did not complain of any gas

distress from the time he left the hospital.

In February, 1930, insured was approached by

an agent of the defendant, with reference to the

placing of insurance upon his life. He was urged

to take $50,000 of additional insurance, but stated

that $25,000 was the maximum, and he might not

take that much. Eventually, he made application

for $15,000, with an additional $10,000 optional,

and upon this application the two policies involved

were issued. (Eec. pp. Ill, 112.) Formal applica-

tion for the policies involved was made in June, 1930.

Though it did not appear just when, there was some

investigation of his physical fitness prior to that

time, during which it developed that he had a slight

hypertrophy of the heart. After some negotiation,

the defendant offered to write the policies with a

special rating on account of the heart hypertrophy.

On October 25, 1930, insured was examined for the

policies by Dr. Henby, the defendant's medical ex-

aminer.



(The application for the policies, defendant's

Exliibit A-6, and the declarations to the medical

examiner, defendant's Exliibit A-2, and the policies

of insurance, plaintiff's Exhibits 1 and 2, are not

set out in the printed record. Because of their

character and the difficulty of reproducing them in

the record, they were, by order of the district court,

forwarded to this court, and will be found in the

record here.)

The application, signed by the insured, con-

tained the following declaration:

"I hereby declare that all the statements
and answers to the above questions are com-
plete and true, and I agree that the foregoing,
together with this declaration, as well as the
statements and answers made, or to be made,
to the company's medical examiner, or in my
declaration in lieu of medical examination, shall

constitute the application and become part of

the contract of insurance hereby applied for."

The declaration to the medical examiner, in the

form of questions and answers, was signed by the

insured and contained the following statement

:

<'j hereby declare that all of the statements
and answers to the above questions are complete
and true, and I agree that they shall form a part
of the contract of insurance applied for."

The application and declaration to the medical

examiner, with the report of the medical examiner
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(Ex. A-2 and A-6) were received by the medical

department of the defendant on November 14, 1930.

With them were submitted various correspondence

and data touching insured's heart condition, and

upon these documents the application was approved

on November 17, 1930, on the "Modified 5 plan with

a special A rating." The reason for this special

rating was the possible hj^pertrophy of the heart.

Dr. Pollard, the medical examiner for the de-

fendant, identified defendant's Exhibits A-6 and

A-2, as the application and medical examination

submitted to him, and upon which he relied in

approving the application. He further testified

that his action in approving the application was

influenced b}^ the answer of insured to question

No. 9, that he had consulted only Dr. Turner, for

inflammation of the pharynx, during the three year

period; that had the declaration disclosed the con-

sultation with Dr. Blackford in 1927, he would

have held up the application pending further in-

vestigation with regard to the history of the stomach

trouble; and that had he been further advised of

the consultation with Dr. Dowling in 1928, for the

same trouble, he would have rejected the applica-

tion; that had the examination disclosed that a

diagnosis of peptic ulcer and cholecystitis had been

I
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made, he would have rejected the application. (Rec.

pp. 70, 75.)

The policies, Exhibits 1 and 2, were dated No-

vember 28, 1930, and contained the following pro-

visions :

''In consideration of the application for

this policy, which is hereby made a part of this

contract of insurance, a copy of which appli-

cation is attached hereto * * * (the defendant)
hereby insures the life of the person herein
designated. ?? * -x- *

"This policy, together with the application,

a copy of which is attached hereto, constitutes

the entire contract between the parties hereto,

and all statements made by the insured shall in

the absence of fraud be deemed representa-
tions and not warranties, and no statement shall

avoid the policy or be used as a defense to a
claim thereunder unless it be contained in the
application for the policy and unless a copy of
such application be endorsed upon or attached
to the policy when issued."

Attached to the policy were photostatic copies

of Exhibits A-6 and A-2.

On January 16, 1931, insured suffered a severe

attack of abdominal pain. He was taken to a hos-

pital and diagnosis was made of an acute intestinal

obstruction. An operation was performed by Dr.

Speidel and it was found that the obstruction was

caused by a band of adhesion;—a band of fibrous
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tissue, which was attached to the lower portion of

the large bowel and extended over and attached to

the root of the mesentry.

Dr. Speidel, called as a witness by the plaintiff,

testified that the origin of the band was rather

difficult to say; that insured had been operated on

about twelve years before for appendicitis, and that

not infrequently adhesions follow an appendix oper-

ation; that it is an inflammatory condition; that

nature in attempting to wall off the infected area,

throws off inflammation and this inflammatory ma-

terial later becomes fibrous as it closes down. It

is like scar tissue, and one of the characteristics of

scar tissue is contractivity. (Rec. p. 114.)

In the case of insured, the fibrous band con-

stricted about eighteen inches of the smaller bowel,

causing it to turn blue black. In the operation the

band was released and the abdominal wound closed.

The operation was apparently successful, but the

patient developed other symptoms, and on the tenth

day the stitches were removed and the wound burst

open. Several blood transfusions were done, but

the insured developed pneumonia and then an ulcer-

ative colitis, and death occurred on February first.

(Rec. pp. 113-115.)
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Upon cross examination, Dr. Speidel testified

that when first called, insured was suffering intense,

collicky pain ; that he diagnosed the case as an acute

surgical abdomen, resulting from some mechanical

condition, but it remained questionable just what the

trouble was; that a diagnosis of something wrong

with the intestinal tract, with a question mark as

to the exact condition, and the advice of an explora-

tory operation, would be a natural diagnosis in a

case of that kind.

He further stated that, although he could not

say positively, the previous appendectomy may have

had something to do with the insured 's trouble ; that

the adhesion was in the region of the appendix, and

that those bands developed in that way; that the

previous operation was quite likely the cause of the

band of adhesions, and that whatever its cause, the

hand had probably been there for a number of years.

He further stated that the condition produced by

such a band of adhesions could flare up from time

to time ; that there might be an intermittent obstruc-

tion ; that the bowel might become released from the

band at times and then finally develop into the con-

dition which he found; that if it did flare up from

time to time, the symptoms would be intermittent,

spasmodic pains, with an accumulation of gas, and
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that such a flare-up could have caused the symptoms

of gas distress and pain noted by Drs. Blackford

and Dowling. (Rec. pp. 115 to 119.)

After Dr. Speidel's testimony, Dr. Blackford

testified that the condition found by Dr. Speidel was,

beyond question of reasonable doubt, responsible for

the recurring attacks of acute intestinal obstruction,

and that if that condition existed at the time insured

consulted him, the symptoms of pain of which he

complained, were caused by that obstruction; that

the band of adhesion would cause those s\Tnptoms

by construction of the small intestine. (Rec. p. 125.)

A post-mortem examination was held and it was

found that death resulted from acute toxemia and

ulcerative colitis. (Post-mortem report, Ex. A-5,

pp. 152, 154.)

Dr. Nixon, the post-mortem physician, testified

that the acute condition which caused death had ex-

isted but a short period before death; that it could

not have existed for as long a period as six months

or a year, and that it could not have been caused by

a chronic cholecystitis or peptic ulcer.

He further testified that he found the stomach

normal, with no indications of past ulcers. The gall

bladder was thick and opaque, and was chronically

inflamed. (Rec. pp. 84 to 90.)
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Facts Relating to Alleged False Declarations to

Medical Examiner.

By its amended answer (Rec. pp. 8 to 22), de-

fendant alleged misrepresentations by insured in

his declarations to tlie medical examiner in three

respects; (1) The concealment of the fact of his

attendance by physicians during a period of three

years prior to examination; (2) the denial of ever

having had any serious illness; and (3) the denial

of ever having used intoxicating liquors to excess.

It will be here noted that in respect of the last

ground, no point is raised upon this appeal, as it is

conceded that the issue as to the excessive use of

intoxicants was properly submitted to the jury.

Upon the trial and at the conclusion of the

testimony of plaintiff's witness. Dr. Sears, defend-

ant asked leave to amend its answer by setting

up of three further particulars of misrepresenta-

tion, namely: (1) Insured's denial that he had ever

been in a hospital for medical treatment; (2) denial

of attendance by Dr. Sears, during the three year

period, and (3) denial that he had ever had dys-

pepsia; which request was denied by the court and

exception allowed. (Rec. pp. 103 to 105.)
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In his declarations to the medical examiner, the

insured by question 6-a was asked the question:

"Q. Have you ever had a serious illness?" to which

he replied: "Yes, appendicitis in 1904."

The insured in answer to this question did not

disclose, and in fact denied, the recurrent attacks

of abdominal pain and distress which he had suffered

for a period of six or seven years, about which he

had consulted Drs. Blackford, Dowling and Sears,

and for which he was under treatment in a hospital

for a period of six weeks.

By question 6-d the insured was asked :

'

' Have

you ever had medical or surgical treatments in a

hospital or sanitarium 1 If yes, medical or sur-

gical?" to which the insured answered: "Yes, sur-

gical, appendectomy, 1904."

By this declaration, the insured failed to dis-

close, and in effect denied, that he had been in the

Portland Convalescent Hospital for a period of six

weeks for treatment by Dr. Sears for the same re-

current trouble.

It is true that the insured did, in a manner, dis-

close his presence in the Portland hospital. By ques-

tion 6-g he was asked : "Do the answers to questions

6-a, b, c, d and f constitute an accurate statement
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of all the severe illnesses, surgical operations and

hospital and sanitarium treatment which you have

ever had?" to which he made answer: *'No, was in

sanitarium in Portland to rest up after influenza/^

In connection with this matter, Dr. Henby, the

medical examiner, testified that at the time of the

examination, the insured stated that he had had

influenza, and that he went to Dr. Sears' sanitarium

in Portland to rest, as he could not have any rest if

he stayed in Seattle. (Rec. p. 67.)

Further in this connection will be noted plain-

tiff's Exhibits 3 and 4 (Rec. pp. 149, 150). By Ex-

hibit 4 insured wrote in part to Dr. Sears, on May

13, 1930:

*'In taking out more insurance, it was nec-

essary to give your name in connection with the

illness of last January. / told the insurance
company that it ivas more or less a breakdown
brought on by the flu, which may be only par-
tially true. (Italics ours.) * * * I will be grate-
ful to you to give them whatever information
you deem fit.

"

In response. Dr. Sears wrote by Exhibit 3, on

May 21, 1930, to Dr. Henby, the medical examiner,

in part as follows:

"Mr. J. S. Winn of Seattle came to me in

January, 1928, suffering more from fatigue as
a result of overwork followed by the ' flu.

'
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It will be recalled that this statement by Dr.

Sears is at complete variance with his testimony

that insured came to him for treatment for the

abdominal pain and distress, from which he had

suffered for a period of six or seven years, and

for which he had consulted several other physicians

;

that the insured did not come to him for a rest,

but for treatment; and that his sanitarium was not

a place for rest cure, but a hospital for medical

treatment.

By question 9 the insured was asked : ''On what

dates and for what complaints have you been at-

tended by a physician during the past three years ? '

'

to which insured stated: "Dr. Turner, 1929; acute

inflammation of the pharynx. Not disabled."

By this declaration, the insured failed to dis-

close, and in effect denied that he had been at-

tended by Dr. Blackford or by Dr. Dowling, or by

Dr. Sears.

By the 10th question, insured was asked : "Have

you ever had dyspepsia ? " to which he replied '

' No. '

'

By this declaration denied the fact that Dr.

Sears had diagnosed his difficulty as dyspepsia, and

had advised him of that diagnosis.
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It is defendant's principal contention that,

under the facts as disclosed b}^ the evidence, the

court should have directed a verdict for the de-

fendant; that the undisputed evidence showed that,

in his declarations to the medical examiner, the in-

sured made concealments and false statements as to

his previous illness, as to attendance by physicians

and as to his presence in a hospital for medical

treatment; that as disclosed by such evidence, his

illness was of such a serious nature and extended

over such a period of time, that his concealment of

it and of the attendance of the physicians, was con-

sistent with no hypothesis other than an intent to

deceive, and that such intent would be presumed,

as a matter of law, and that there was no issue to

submit to the jury upon that question.

It is defendant's further contention that, when

it was disclosed by the testimony of Dr. Sears, who

testified as plaintiff's witness, that the insured had

been in the hospital at Portland for medical treat-

ment, and that he had diagnosed insured's trouble

as dyspepsia, and advised insured of that diagnosis,

defendant should have been permitted to amend its

answer by setting up as a further ground for avoid-

ing the policies, the misrepresentations in respect

of those facts; and that the issues raised by such
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amendment should have been submitted with the

other issues made by the pleadings.

We further contend that plaintiff should not

have been permitted to introduce evidence, by med-

ical testimony, tending to show that insured's death

was not the result of a peptic ulcer or cholecystitis,

which were the diseases tentatively diagnosed by

Drs. Blackford and Dowling ; that the issue was not

as to the correctness of those diagnoses, or even as

to the cause of insured's death, but that the sole

issue was as to whether he concealed the fact of a

previous illness, or failed to disclose attendance by

physicians, within the three year period.

We further contend that the court erred in its

instructions, as will be more full,y noted in our spe-

cifications of error.

Specifications of Error.

(The record pages noted in the Specifications

of Error are the pages on which will be found the

proceedings in which the alleged errors occurred.

The formal assignments of error will be found on

pages 40 to 47 of the record.)

I.

The court erred in denying the motion of de-

fendant that the equitable defense of rescission,
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which is pleaded by the defendant, be tried by the

court as an equitable issue. (First assignment of

error, Rec. pp. 52, 53, 126.)

II.

The court erred in submitting to the jury the

question as to whether the insured made false dec-

larations in his medical examination, and as to

whether such false declarations, if made, were made

with intent to deceive, and in not instructing the

jury to return a verdict for the defendant.

This specification embraces:

(a) The court's refusal to grant defendant's

motion for a directed verdict. (Second assignment

of error, Rec. p. 126.)

(b) The court's refusal to give defendant's

requested instruction No. 6, as follows: (Ninth as-

signment of error. Instruction requested and re-

fused and exception noted, Rec. pp. 127, 128.)

"I instruct you that if you find from a fair

preponderance of the evidence that during the

period of three 3"ears immediately preceding the

medical examination, that is three years imme-
diately preceding the 25th day of October, 1930,

the insured, Joseph L. Winn, had ever been
attended by any physician, other than Dr.
Turner, then his statement in that respect was
untrue; and if you find such untrue statement
was made with intent to deceive the company
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and to induce it to issue the policies ; and if you
further find that the company was in fact de-

ceived by such untrue statement and was there-

by induced to issue the policies of insurance, it

will be your duty to find a verdict for the de-

fendant."

(c) The giving by the court of the following

instruction: (Sixth assignment of error. Instruc-

tion given, Rec. p. 141) :

"You are instructed that, if you find from

a fair preponderance of the evidence, that dur-

ing the period of three years immediately pre-

ceding the medical examination, that is, three

years preceding the 25th day of October, 1930,

the insured, Joseph L. Winn, had ever been

attended for any complaint, other than one

which was slight and temporary in its nature,

by any physician other than Dr. Turner, then

his statement in that respect is untrue '

'

;

to which instruction defendant excejDted, insofar as

the same contained and was qualified by the words

"other than one which was slight and temporary

in its nature," upon the ground that such instruc-

tion was contrary to law, and that there was no

evidence that insured was attended by a doctor for

any slight or temporary illness. (Rec. p. 147.)

(d) The court's refusal to give the following

I
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portion of defendant's second requested instruc-

tion: (Eighth assignment of error. Instruction re-

quested and refused and exception allowed, Rec.

p. 127)

:

"I further instruct you, however, that if

you find the insured did make any false declara-

tion in his medical examination, and that he
knew the same to be false, then it will be pre-

sumed that such false declaration was made
with the intent to deceive the company, and that

such presumption will continue until it has
been overcome by other evidence in the case."

(e) The refusal of the court to give defend-

ant's requested instruction number ten. (Eleventh

assignment of error. Instruction requested and re-

fused, Rec. p. 130. Exception allowed, p. 131) :

"I instruct you that a person is attended
by a physician within the meaning of the med-
ical examination in this case, when such person
goes to a physician and tells him of any illness

or complaint with which the person may be
afflicted, for the purpose of securing from the

physician medical advice or treatment for such
illness or complaint; and if you find from the

evidence in this case that the insured, Joseph L.

Winn, went to either Dr. Blackford or Dr.
Dowling and complained to him of an illness

from which he was suffering, or believed he
was suffering, and was examined by or received
from, him any prescription, treatment, or advice
on account of such illness, then it will be your
duty to find that the insured was attended by
such physician."
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(f) The giving by the court of the following

instruction: (Tenth assignment of error. Instruc-

tion given, Rec. p. 140)

:

''Now, the use of this question—he was
asked to state on what dates and for what com-
plaints he had been attended—that word 'at-

tended'—one of its ordinary meanings is

'stayed with.' While that is an awkward ex-

pression, it may include in its meaning a de-

gree of continuity,—something substantial in

the way of duration,"

to which instruction exception was taken and ex-

ception allowed. (Rec. p. 148.)

III.

The court erred in refusing defendant's request

made during the trial, and after the close of the

testimony of the plaintiff's witness, Chas. E. Sears,

to permit it to amend its answer by setting up as a

defense matters disclosed by the testimony of the

witness, and in refusing to submit the issue raised

by such proposed amendment, to the jury.

This specification embraces:

(a) The overruling of defendant's motion to

amend as followes: (Fifth assignment of error,

Rec. pp. 103, 105)

:

"Comes now the defendant and requests
leave to amend its amended answer herein, by

I
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adding to paragraph I of the affirmative de-

fense therein set forth to plaintiff's first cause
of action, the following:

"(f) That in said declarations to his med-
ical examination, the said insured, Joseph L.
Winn, with intent to deceive this defendant
falsely and untruly stated that he had never
been in a hospital for medical treatment, where-
as in truth and in fact, in the year 1929, he was
in the Portland Convalescent Hospital in Port-
land, Oregon, for the purpose of receiving and
did there receive medical treatment; that this

defendant believed and relied upon said false

and untrue statement, and upon such belief and
reliance, issued to the said insured the policies

of insurance.

"(g) That in his said declarations to the

medical examiner, the said insured, with intent

to deceive the defendant, falsely stated and de-

clared that during the three years immediately
preceding the date of such examination, he had
l3een attended by only one physician, to-wit. Dr.
Turner, 1929, for acute inflammation of the

pharynx, whereas in truth and in fact, in the

year 1929 insured was attended by Dr. Chas.
E. Sears, of Portland, Oregon, for the com-
plaint of fatigue-neurosis, insomnia, gastric dis-

tress and dyspepsia; that this defendant be-

lieved and relied upon said declarations of said
insured, and so relying upon and believing the
same, issued to him the said policies of in-

surance.

" (h) That in his declarations in said med-
ical examination, the said insured, with intent

to deceive this defendant, falsely and untruly
stated that he had never had dyspepsia, whereas
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in truth and in fact, as said insured well knew,
he had had dyspepsia in Januar}" and Februa-
ary, 1929, and for a long time prior thereto;

that this defendant believed and relied upon
said declarations of the insured, and upon
such belief and reliance, issued the said policies

of insurance.

*'And defendant requests leave to further

amend its said amended answer, by adding to

paragraph I of its affirmative defense to plain-

tiff's second cause of action, the allegations

hereinbefore set forth."

(b) The refusal of the court to give defend-

ant's requested instructions eleven and twelve.

(Eleventh and twelfth assignments of error. In-

structions requested and refused and exception

allowed, Rec. pp. 130, 131).

IV.

The court erred in permitting the plaintiff to

introduce testimony of medical experts tending to

show that the death of the insured was not due to

chronic cholecystitis or peptic or pyloric ulcers, and

further tending to prove that the acute ulcerative

colitis, which was the immediate cause of death,

could not have existed for more than a short period

before death.

This assignment embraces:

(a) The following testimony of witness D. H.
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Nickson, received over defendant's objection, as fol-

lows: (Third assignment of error, Rec. pp. 87,

88, 89) :

"Q. From yonr examination I will ask
you whether in yonr opinion, or whether your
report shows that the death of Mr. Winn was
due in anv way to either peptic ulcer or pyloric
ulcer or to a chronic cholecystitis?"

Objected to as immaterial and irrelevant, which

objection was overruled and exception allowed.

"A. It was not."

"Q. I will ask you whether or not a
chronic cholecystitis or peptic ulcer or pyloric

ulcer could have caused in any way the condi-
tion which you found in Mr. Winn at the time
you made the post-mortem."

Objected to as irrelevant and immaterial and

not proper cross examination.

Objection overruled and exception allowed.

*'A. I have never seen such a case."

*'Q. In your opinion, doctor, could the

acute ulcerative colitis which you found on your
post-mortem have existed—and not only could

it have, but did it exist for any period of time,

such as even six months to a year, prior to the

death of Mr. WinnT'

Objected to as irrelevant and immaterial and

not proper cross examination.
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Objection overruled; exception allowed.

"A. It could not."

(b) The testimony of witness Chas. E. Sears

received over defendant's objection, as follows:

(Fourth assignment of error. Testimony received

(Rec. p. 97) :

''Q. Dr. Sears, reading from defendant's
Exhibit A-5, the sheets marked 1, 2 and 3 of the

post-mortem, assuming death was due to acute

toxemia, acute ulcerative colitis with excessive

hemorrhage from the ulcers and general peri-

tonitis, the cause of these ulcers being unknown,
I will ask you whether or not, in your opinion,

that death from the causes related there had any
relation to an}^ condition which you found from
your examination of Mr. Winn?"

"A. It had no such connection."

POINTS AND AUTHORITIES.

(Index to Arugument indicates pages on which

discussion of various points will be found.)

I.

The issue raised by defendant's affirmative de-

fense of fraudulent misrepresentations should have

been tried by the court sitting in equity.

Liberty Oil Co. vs. Bank, 260 U. S. 235; 67
L. Ed. 232;

Horfack vs. Coyle, 2 Fed. 2nd 702.
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II.

The court should have granted defendant's mo-

tion for a directed verdict, for the reason that it

appeared from the undisputed evidence, that de-

fendant was induced to issue the policies by mate-

rial misrepresentations, knowingly made by insured,

with intent to deceive.

(a) The policies were induced by false state-

ments.

(b) The false statements were material, as a

matter of law, for the reason that they were made

in answer to direct inquiry concerning a matter

intrinsicly and inherently pertinent to the contract,

i. e., the health of the insured.

Jeffries vs. Ins. Co., 22 Wall. 47; 22 L. Ed.
833;

Phoenix Mutual Life vs. Raddin, 120 U. S.

183; 30 L. Ed. 644;

Aetna Ins. Co. vs. Moore, 231 U. S. 543; 58
L. Ed. 356;

Claflin vs. his. Co., 110 U. S. 81 ; 28 L. Ed. 76

;

Mutual Life vs. Hurni, 260 Fed. 641

;

Snare vs. Ins. Co., 258 Fed. 425;

Union Ind. Co. vs. Dodd, 21 Fed. 2nd 709;

New York Life vs. Bulloch, 59 Fed. 2nd, 747

;

Haddad vs. Ins. Co., 42 Fed. 2nd 651;
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Fountain vs. Mutual Life, 55 Fed. 2nd 120;

Kerr vs. Ins. Co., 130 Fed. 415;

Brady vs. Ins. Co., 60 Fed. 727;

Palmquist vs. Ins. Co., 3 Fed. Sup. 356;

Leadman vs. Ins. Co., 163 S. E. (W. Va.) 716

Belestri vs. Ins. Co., 208 N. W. (Mich.) 427

Harris vs. Ins. Co., 104 S. E. (W. Va.) 121

Meyers vs. Ins. Co., 98 S. E. (W. Va.) 424

Mutual Life vs. Leaksville, 90 S. E. (N. C.)

574;

Lewis vs. Ins. Co., 209 S. W. (Mo.) 625;

State Bank vs. Ins. Co., 145 Atl. (Conn.) 565;

Travelers Ins. Co. vs. Pomerantz, 158 N. E.

(New York) 21;

Germania Life vs. Cline, 137 Pac. (Colo.) 73;

Mutual Life vs. Chandler, 252 Pac. (Ore.)

559;

Loving vs. Ins. Co., 117 Atl. (Md.) 323;

Kerpchak vs. Ins. Co., 117 Atl. (N. J.) 836;

Williams vs. Ins. Co., 201 Pac. (Mont.) 320;

Grand Fraternity vs. Keatly, 88 Atl. (Del.)

553.

(c) The general rule in this respect, uniformly

followed by the federal courts, is not different under

the Washington statute.

Sec. 7078 Rem. Comp. Stat, of Washington;

Quinn vs. Ins. Co., 91 Wash. 543

;
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Aetna Life vs. Moore, supra;

New York Life vs. Simmons, 60 Fed. 2nd 30;

Union Indemnity Co. vs. Dodd, supra;

Fountain vs. Ins. Co., supra.

(d) Even if rule of materiality be limited to

illness not slight or temporary, that limitation has

no application in the present case, for two reasons:

(1) The admitted or undisputed facts of in-

sured's health history disclosed disorders of such

seriousness, and extending over such period of time,

that the court must hold, as matter of law, that they

were such as would influence the company in pass-

ing upon the risk, and were therefore material.

Atlantic Life vs. Hoefer, 66 Fed. 2nd 464;

Hubhard vs. Ins. Co., 100 Fed. 719;

Myers vs. Ins. Co., 98 S. E. (W. Va.) 424;

New York Life vs. Simmons, supra;

Lewis vs. Ins. Co., 209 S. W. (Mo.) 625;

State Bank vs. Ins. Co., 145 Atl. 565

;

Mutual Life vs. Gileynse, 217 N. W. (Mich.)
790;

Germania Life vs. Cline, 137 Pac. (Colo.) 73;

United Life vs. Winnick, 166 Atl. (N. J.) 515.

(2) The insured by his answer to question

number 9, by which he disclosed attendance by phy-
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sician for inflammation of the pharynx, established

that he considered the attendance for that complaint

to be material, and plaintiff is estopped to deny the

materiality of attendance by Drs. Blackford and

Dowling for complaints obviously of more serious

nature.

Adlcr vs. Ins. Co., 33 Fed. 2nd 827.

III.

It having appeared from the undisputed evi-

dence, that misrepresentations as to material matters

were knowingly made, it will be presumed, as a

matter of law, that they were made with intent to

deceive, and there being no evidence to rebut that

presumption, and it appearing that such misrep-

resentations were made to induce the defendant to

issue the policies, the court should have directed a

verdict for defendant.

(a) Where, in the medical examination for an

insurance policy, the applicant knowingly makes a

misrepresentation as to a material matter it will be

presumed that it was made with intent to deceive.

Mutual Life vs. Hilton-Green, 241 U. S. 613;
60L. Ed. 1203;

Haddad vs. Netv York Life, 42 Fed. 2nd 651

;

New York Life vs. Drooker, 53 Fed. 2nd 859;
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Atl Life vs. Hoefer, m Fed. 2nd 464;

Equitable Life vs. Keiper, 165 Fed 595;

New York Life vs. McCarthy, 22 Fed. 2nd
241;

Aetna Life vs. Bolding, 57 Fed. 2nd 626;

Mutual Life vs. Hurni, 260 Fed. 641

;

New York Life vs. Cohen, 57 Fed. 2nd 494;

Zogg vs. Ins. Co., 62 Fed. 2nd 575

;

Tuttveiler vs. Ins. Co., 42 Fed. 2nd 208

;

Equitable Life vs. Schwartz, 42 Fed. 2nd 646;

Brady vs. Ins. Co., 60 Fed. 727

;

Sladen vs. Ins. Co., 86 Fed. 102;

Hubbard vs. Ins. Co., 100 Fed. 719;

New York Life vs. Price, 16 Fed. 2nd 660

;

Quinn vs. Ins. Co., 91 Wash. 543;

Bay vs. Ins. Co., Ill Wash. 49;

Mutual Life vs. Campbell, 170 Wash. 485

;

Monahan vs. Ins. Co., 212 N. W. (Wis.) 269;

Leadman vs. Ins. Co., 163 S. E. (W. Va.)
716;

Bellestri vs. Ins. Co., 208 N. W. (Mich.) 427;

Myers vs. Ins. Co., 98 S. E. (W. Va.) 424;

Lewis vs. Ins. Co., 209 S. W. (Mo.) 625;

State Bank vs. Ins. Co., 145 Atl. (Conn.) 565;

Germania Life vs. Cline, 137 Pac. (Colo.) 73;

Mutual Life vs. Chandler, 252 Pac. (Ore.)

559;
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Metropolitan Life vs. Jennings, 101 Atl.

(Md.) 608;

United Life vs. Winnick, 166 Atl. (N. J.)

515;

Whitney vs. Ins. Co., 169 Pac. (Calif.) 997;

KerpcJiek vs. Ins. Co., 117 Atl. (N. J.) 836;

WilUa^ns vs. Ins. Co., 201 Pac. (Mont.) 320;

Sovereign Camp vs. Thomas, 222 S. W. (Kv.)
69;

Grand Fraternity vs. Keatly, 88 Atl. (Del.)

553;

Northwestern Mutiml vs. Montgomery, 43 S.

E. (Ga.) 79;

Thomer vs. Ins. Co., 149 N. Y. S. 345.

(b) And this is the rule in the State of Wash-

ington.

Quinn vs. Ins. Co., 91 Wash. 543

;

Day vs. Ins. Co., Ill Wash. 49

;

Mutual Life vs. Camphell, 170 Wash. 485.

(c) Insured knowingly made declarations

which were false, as a matter of law, in two respects.

(1) By his denial of ever having had any seri-

ous illness, other than appendicitis.

4 Crouch on Insurance, Sec. 885-B;

Monahan vs. Ins. Co., 212 N. W. (Wis.) 269;

Aetna Life vs. Bolding, 57 Fed. 2nd 626

;

Myers vs. Ins. Co., 98 S. E. 424;



35

Lewis vs. Ins. Co., 209 S. W. 625;

State Bank vs. Ins. Co,, 145 Atl. 565

;

Pacific Mutual Life vs. Cunningham, 65 Fed.
2nd 209;

Travelers Ins. Co. vs. Pomerantz, 158 N. E.

21;

Germania Life vs. Cline, 137 Pac. 73

;

Atl. Life vs. Eoefer, 66 Fed. 2nd 464;

United Life vs. Winnick, 106 Atl. 515

;

Equitable Life vs. Keiper, 165 Fed. 595;

New York Life vs. Simmons, 60 Fed. 2nd 30

;

Williams vs. Ins. Co., 201 Pac. (Mont.) 320;

Haddad vs. Ins. Co., 42 Fed. 2nd 651

;

Zogg vs. Ins. Co., 62 Fed. 2nd 575

;

Abler vs. New York Life, 33 Fed. 2nd 827

;

Hubbard vs. Ins. Co., 100 Fed. 720;

Sovereign Camp vs. Thomas, 222 S. W. (Mo.)
69.

(2) In his denial of attendance by any physi-

cian other than Dr. Tnrner, during the three year

period.

New York Life vs. Bullock, 59 Fed. 2nd 747;

Aetna Life vs. Bolding, 57 Fed. 2nd 626

;

Hubbard vs. Ins. Co., supra.

Harris vs. New York Life, 104 S. E. (W. Va.)
121;

.Lewis vs. Ins. Co., 209 S. W. 625;
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Mutual Life vs. Gileynse, 217 N. W. (Mich.)

790;

Germania Life vs. Cline, 137 Pac. (Colo.) 73;

Mutual Life vs. Chandler, 252 Pac. (Ore.)
559.

(d) Insured was not excused from failure to

disclose the attendance by physicians from the fact

that their diagnoses were uncertain or incorrect.

Tutweiler vs. Ins. Co., 42 Fed. 2nd 208;

Hubhard vs. Ins. Co., supra;

Sladden vs. Ins. Co., 86 Fed. 102;

Travelers Ins. Co. vs. Pomerantz, 158 N. E.
(N. Y.) 21;

Lewis vs. Ins. Co., supra;

Loving vs. Ins. Co., 117 Atl. (Md.) 323.

(e) Insured's obligation to disclose previous

illness and medical attendance therefor not affected

by the fact that he may have believed himself crued.

New York Life vs. Simmons, 60 Fed. 2nd 30

;

Atl. Life vs. Hoefer, m Fed. 2nd 464;

Hubbard vs. Ins. Co., supra.

(f) The presumption of intent to deceive was

confirmed by the positive facts disclosed from evi-

dence introduced by plaintiff.
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IV.

The court erred in its instruction to the jury

as to what constituted a misrepresentation as to

attendance by a physician.

(a) It was error to refuse defendant's sixth

request, set forth in Specification of Error II, b,

p. 21, herein. This instruction correctly stated the

law and should have been given.

Authroities cited under Point II, b, infra.

(b) It was error to instruct the jury as set

forth in Specification II, c, that, in order to consti-

tute misrepresentation, the attendance must have

been for a complaint "other than one slight or tem-

porary in its nature" as such instruction was:

(1) Contrary to law:

Authroities cited under Point II, b, infra:

McEwen vs. Im. Co., 183 Pac. (Oal.) 373;

New York Life vs. Hunter, 32 Fed. 2nd 173;

(2) Not warranted by any evidence in the case.

Same authorities.

(c) The court should have given defendant's

requested instruction as to the interpretation of the

word "attended," as used in the medical examina-
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tion (Specification II, e). This request correctly

stated the law and should have been given.

CoU. vs. Ins. Co., 26 N. E. (Mass.) 230; 10
L. R. A. 666;

Huhhard vs. Ins. Co., 100 Fed. 719.

(d) The instruction given by the court (Speci-

fication II, f ) was erroneous in two respects

:

(1) In leaving to the jury to determine the

meaning of the word ''attend," when the court

should have defined that meaning.

Huhhard vs. Ins. Co., 100 Fed. 719.

(2) In that the jury were instructed that the

word "attended" implied a medical attendance ex-

tending over some period of time.

V.

The court erred in refusing to give defend-

ant's requested instruction (Specification II, d)

that intent to deceive would be presumed, in the

absence of evidence to the contrary, from a false

declaration, knowingly made.

Authorities cited under Point III, a, infra.

VI.

The court should have granted defendant's mo-

tion to amend the amended answer (Specification
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III, a), made after the close of the testimony of

plaintiff's witness, Dr. Sears, to include, as addi-

tional grounds of defense, facts disclosed by that

testimony, and its refusal was an abuse of dis-

cretion.

Bancroft's Code Pleadings, Sec. 514, 544;

4 Cys., Fed. Pro. p. 747

;

Jensen vs. Koliler, 93 Wash. 8.

San Francisco, etc. vs. Leonard, 119 Pac.
Cal.) 405.

VII.

The court should have given defendant's re-

quested instruction (Specification III, b) permit-

ting them to find a verdict for the defendant, upon

the ground of the misrepresentations as disclosed

by the testimony of Dr. Sears.

VIII.

The court erred in permitting plaintiff to offer

proof over defendant's objection tending to show

that death was not result of conditions as diagnosed

by the physicians who attended insured.

(a) Testimony of Dr. Nickson (Specification

IV a) that conditions found upon post-mortem

could not have been caused by peptic ulcer or chole-
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cystitis; and that the acute ulcerative condition

could not have existed for any substantial period of

time, prior to death.

TutweAIer vs. Ins. Co., 42 Fed. 2nd 208;

Lewis vs. Ins. Co., 209 . W. 625.

(b) Testimony of Dr. Nickson (Specification

IV, a) that death was not caused by peptic ulcer

or cholecystitis; and of Dr. Sears (Specification

IV, b) that the acute ulcerative condition which

caused death did not exist at the time of his ex-

amination of insured two years before.

Penn Mutual vs. Bank, 72 Fed. 413;

New York Life vs. Simmons, 60 Fed. 2nd 80.

ARGUMENT.

I.

Equitabel Defense Should Have Been Tried to

THE Court.

When the cause came on for trial, and before

the jury was impaneled, defendant moved that the

court, sitting as a court of equity, first try the issue

as to defendant's right of cancellation of the policy,

which motion was denied. (Rec. p. 52-53.)

I
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At the close of the testimony, defendant re-

quested the court, as a court of equity, to make

findings upon that issue, which motion was denied.

We think these rulings of the court were

erroneous. The issue raised in defendant's affirma-

tive defense was purely equitable, and defendant

had a right to have this equitable issue tried by

a court of equity.

Upon this point. Liberty Oil Co. vs. Bank, 260

U. S. 235; 67 L. Ed. 232.

In that case, as here, an equitable defense was

interposed in an action at law. The court, after cit-

ing Sec. 274-b, said:

"The proceeding was changed by defend-
ant's answer and cross petition from one at law
to one in equity. The better practice would
have been on the defendant's filing its answer,
to order the cause transferred to the equity side

of the court. * * *

"Nor by the failure to order the transfer,

did the suit lose the equitable character it had
taken on by the answer and cross petition. * * *

"Where an equitable defense is interposed
in a suit at law, the equitable relief should be
first disposed of, as in a court of equity, and
then if any issue at law remains, it is triable

to the jury. The equitable defense makes the

issue equitable and it is to be tried to the judge
as a chancellor."

Horhack vs. Coyle, 2 Fed. 2nd 702.



42

The only ground given by the court in deny-

ing the motion, was that it was not timely. It will

be noted, however, that the objection is met by

Judge Taft in the language quoted:

"That while it would have been better prac-

tice to order the cause transferred ui3on the

filing of the answer, the failure to do that did

not change the character of the suit nor de-

prive the defendant of its right to a trial in

equity.
'

'

Nor do the court's remarks as to "keeping the

jurors sitting on the benches at the expense of the

public" seem to us in point. Conceding that the

jurors would necessarily have been sitting idly on

the benches during the trial of the equity issue,

they would have been no greater expense to the

public than if sitting in the jury box during the

same time.

We are not aware of any rule which requires

the parties in an action in federal court to desig-

nate whether an action is triable at law or in equity.

When the issues are made up, we understand it to

be the rule and practice for the clerk to make up

the assignment calendar. While perhaps the defend-

ant should have called the court's attention to the

matter, and asked that the case be set for some

time when a jury was not present, we do not think
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that its failure to do so should be penalized by

denying to it the right of an equity trial upon an

equitable issue. We submit that the court erred in

this respect, and that either a new trial should be

granted or that this court should try the facts

de novo.

II.

The Trial Court Should Have Directed a Verdict

FOR Defendant.

We contend that the court should have di-

rected a verdict for the defendant, for the reason

that the undisputed evidence conclusively showed,

as a matter of law, that the policies were induced

by false and material representations of the as-

sured, knowingly made by him, with intent to de-

ceive the defendant and induce it to issue the

policies.

Before entering upon a discussion of the evi-

dence, it is proper, we think, to postulate in the

form of a general statement, the law as established

by the decisions, especially by those of the federal

jurisdiction, and as modified by the statutory law

of the State of Washington, as to the effect of false

statements made by an applicant in his application

for insurance. Briefly, the rule may be stated:
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Where in his applictaion for a contract of in-

surance, the applicant knowingly makes a false

statement, as to a material matter, with intent to

deceive the insurer and to induce it to enter into

the contract, the insurer may, at its option, avoid

a policy induced by such false statements, or may

set up the fact of such false statement as a defense

in an action to recover on the policy.

And it may further be postulated that, within

the foregoing rule

:

(a) A false statement is of a material matter,

as a matter of law, when made in response to a

direct inquiry, and when a truthful answer might,

under any circumstances, influence the action of the

insurer to accept or reject the policy.

Jejfries vs. Ins. Co., 22 Wall. 47; 22 L. Ed.
833;

Aetna Life vs. Moore, 231 U. S. 543; 58 L.

Ed. 356;

Phoenix Mutual vs. Baddin, 120 U. S. 183;
30 L. Ed. 644;

Snare vs. Ins. Co., 258 Fed. 425

;

New York Life vs. Bullock, 59 Fed. 2nd 747

;

Haddad vs. Ins. Co., 42 Fed. 2nd 651

;

Fountain vs. Ins. Co., 55 Fed. 2nd 120

;

Quinn vs. Ins. Co., 91 Wash. 543

;

Mutiiul Life vs. Campbell, 170 Wash. 485;
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And other authorities herein cited.

(b) Where it appears from the undisputed

evidence that a false statement as to a material

matter was knowingly made, it will in the absence

of contrary proof, be presumed as a matter of law

that such statement was made with intent to deceive.

Mntual Life vs. Hilton-Green, 241 U. S. 613;
60 L.Ed. 1202;

Mutual Life vs. Hurni, 260 Fed. 641

;

New York Life vs. Cohen, 57 Fed. 2nd 494

;

Equitable Life vs. Schwartz, 42 Fed. 2nd 646;

Abler vs. Ins. Co., 33 Fed. 2nd 827;

Brady vs. Ins. Co., 60 Fed. 727

;

Hubbard vs. Ins. Co., 100 Fed. 720;

Quinn vs. Ins. Co., 91 Wash. 543;

Bay vs. Ins. Co., Ill Wash. 49

;

Mutual Life vs. Campbell, 170 Wash. 485;

And other authorities herein cited.

The Policies Were Induced by False Statements.

Before considering further the legal questions

submitted, we desire to again refer briefly to the

statements of which misrepresentation is predicated

in the pleadings.

By question 6-A (Deft's. Ex. A-6) the insured

was asked: "Q. Have you ever had a serious ill-
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ness?" to which he replied: "Yes, appendicitis

1904; disabled 13 days, appendectomy performed."

This answer was a denial that he had ever had any

other serious illness; and the conrt so instructed.

(Rec. p. 138.)

Contrary to this statement Dr. Blackford testi-

fied (Rec. p. 57 to 62) that in December 1927 he was

consulted by insured and had him under observa-

tion for a period of five days; that insured com-

plained of attacks of pain, so severe that at times

he thought it would kill him; that the attacks re-

curred at intervals of from one to four months, and

lasted up to a month; that an operation had been

advised by an unnamed surgeon six years before;

that from his examination, he made a tentative diag-

nosis of peptic ulcers and cholecystitis, and advised

an exploratory surgical operation ; i. e., the opening

of the abdomen to determine the cause of the trou-

ble. Asked whether, in his opinion, the insured was

at that time suffering from, a serious illness, Br.

Blackford answered: ^'I think he tvas a sick man,

yes, sir."

Dr. Dowling testified (Rec. p. 62 to 64) that

insured consulted him in November 1928; that at

that time he gave a history similar to that given to

Dr. Blackford, with an interim history substantially

I
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the same; or possibly a little worse; that from his

examination he arrived at the conclusion that the

insured ^'had something seriously wrong with him/'

which he diagnosed as cholecystitis ; and that he ad-

vised the insured that nothing but a surgical opera-

tion would relieve him.

Dr. Sears testified (Rec. p. 90 to 103) that a

month later, in December 1928, the insured con-

sulted him for the ''same trouble'' for which he

had consulted Dr. Blackford and Dr. Dowling, and

at least one unnamed physician ; that insured stated

the illness had been diagnosed by one physician as

peptic ulcers and by another as cholecystitis and by

a third as something else, and came to him ''as a

court of last resort"; that he complained of abdomi-

nal pains, extending back over five or six years;

that his symptoms of pain and distress might indi-

cate either a functional or an organic disease; that

while in his care, insured developed spells in w^hich

he had great fear; that insured was under his care

and treatment for a period of six weeks, during

which time he was in a Portland hospital.

All of this testimony was absolutely without

contradiction. There is no question that Drs. Black-

ford and Dowling are competent diagnosticians. As

stated by plaintiff's witness, Dr. Speidel, "there are
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none better." (Rec. p. 119.) Dr. Sears was plain-

tiff's o\ATi witness. Thus it appears that, opposed

to his denial of any serious illness, is the undis-

puted fact that, for a period of six or seven years

prior to 1928, the insured suffered from an illness

characterized by symptoms which might indicate

either an organic or a functional disease; in which

he suffered pain so severe that at times he thought

he would die; for which he had consulted at least

four physicians, three of whom recommended a

major surgical operation; and for which he finally

spent six weeks in a hospital. Nor is there any

doubt that this same illness was the cause of his

death. While that fact is not important to the

defense, except as it drives home the importance of

true answers by an applicant for life insurance, the

fact was, we think, established beyond question.

Dr. Speidel testified that the adhesions which caused

the trouble and finally resulted in insured's death,

were quite likely a sequence of the appendectomy

performed in 1904; hut that tvhatever the cause,

the condition had existed for a mnnher of years.

(Rec. p. 114.) He further testified that the condi-

tion resulting from the adhesions might flare up

from time to time and produce the symptoms of

gas and distress noted by Drs. Blackford and Dow-
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ling. (Rec. p. 117-119.) Dr. Blackford testified that

if the adhesions were present at the time insured

consulted him—and according to Dr. Speidel they

were—that condition was beyond question of rea-

sonable doubt, responsible for the symptoms of pain

of Avhich insured complained at the time of the

consultation with him. (Rec. p. 125.)

By question 9 the insured was asked: "On what

dates and for what complaint have you been at-

tended by a physician within the past three years?"

to which the insured answered :

'

' Dr. Turner, 1924

;

acute inflammation of pharynx, not disabled." By

this answer, the insured denied that he had, during

the five year period, ever been treated by any physi-

cian other than Dr. Turner.

Contrary to this statement, are the facts that

he was attended by Drs. Blackford and Dowling as

stated above. Contrary also is the undisputed fact

that he was attended by Dr. Sears for a period of

six weeks from December 31, 1928, to February 16,

1929; and while the attendance by Dr. Sears is not,

under the pleadings, a ground of defense, the fact

of that attendance is nevertheless in evidence, and

bears both upon the question of the nature and

seriousness of the illness, and on the intent of the

insured in making the untrue statements.
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The False Statements Weee Material as a

Matter of Law.

That these false statements were material, as a

matter of law, is settled beyond any question by a

unanimity of authority, both in the federal and

state courts. They were material, first, because,

from their very nature, as well as by the undis-

puted testimony of defendant's medical officer,

they induced the defendant to issue the policies,

and, second, because they were made in answer to

direct inquiry.

It is a matter of common knowledge that an

insurance company occupies a position of great re-

sponsibility in respect of the acceptance of appli-

cations for life insurance. Every unfit risk accepted

is a menace to its stability and the security of its

policy holders.

It is further a matter of common knowledge,

as has been noted in many of the cases cited, that

it is many times impossible to determine the fitness

of an applicant, from a medical examination. It

may often happen that an apparently fit and

healthy body will conceal some malignant condi-

tion, pregnant with the most serious consequences.

To meet this situation, the insurance companies
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have evolved those inquiries, which, from their long

experience, best enable them to appraise the fitness

of the applicant ; and none of these is so important

as those designed to elicit from the applicant his

health history. Further, in view of the fact that

the applicant may not be willing or able to accu-

rately give such history, it is the universal practice

to include in the medical examination inquiries as

to past attendance by physicians, in order that

inquiry may be made of such physicians for further

information.

It is an unquestioned rule of law, that an in-

surance company has the full right to determine

for itself the terms and conditions upon which it

is willing to enter into the contract of insurance;

and to determine for itself what information and

what assurance, as to his physical condition, it shall

require from the applicant, as a condition precedent

to entering into the contract. As a corollary to this

axiomatic rule, it must follow, and the courts unani-

mously so hold, that where a specific question is

asked, the fact which a truthful answer would

elicit is, by agreement of the parties and as a matter

of law, material to the contract.

In this connection, we think this an appropriate

place to state that we do not think it necessary,
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for the purposes of this appeal, to consider the

distinction between a warranty and a representa-

tion, or whether in this case, the declarations of the

insured shall be considered one or the other. By

the terms of the policy, these declarations are made

a part of the contract, and would constitute war-

ranty, ])ut for the stipulation that "all statements

shall, in the absence of fraud, be deemed represen-

tations and not warranties." As under the Wash-

ington statute (Rem. Code, Sec. 7078) neither a

representation nor a warranty shall be a defense,

unless there be intent to deceive, it seems to us

that the same rule must apply in either case; that,

in the absence of fraud, neither a breach of war-

ranty nor a misrepresentation is a defense; and

that, if there be fraud, either is a defense. We
shall therefore in our discussion treat the state-

ments of the insured as representations; and this

seems to be in accord with the policy of a majority

of the courts.

The authorities under Point II, b, settle beyond

all question the rule that a misrepresentation made

in response to direct inquiry as to the past health

of the applicant, or as a past attendance on him by

physicians is, as a matter of law, a material repre-

sentation.
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Jeffries vs. Ins. Co., supra, is, in point of time

as well as of influence, the leading authority upon

this question. True, in that case the misrepresenta-

tion was not as to a matter of health, but as to

other insurance, but there is no difference in prin-

ciple and the rule as there laid down has been uni-

formly followed as to misrepresentations such as

those in the present case. In that case the court

said :

"The contention is that the false state-

ments made by the assured were not material

to the risk. * * *

**We are to observe that the policy is made
and accepted upon the express condition that
all statements and declarations are true. * * *

" * * * The statements need not come up
to the degree of warranties. They need not be
representations—if this term conveys any tech-

nical character. 'Statements and declarations'

is the expression—what the applicant states and
what the applicant declares. * * * There is no
place for the argument that the false statement
was not material to the risk.

"The case at hand affords a good illus-

tration of this principle. The company deems
it wise that the applicant should inform it

whether it had made any other application to

have his life insured. * * * The company fixes

its estimate of its importance. The applicant
agrees that it is considered important by ac-

cepting this test. It would be a violation of
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the legal rights of the company to take from
it its acknowledged power thus to make its

opinion the standard of what is material, and
to leave that point to the determination of a
jury. The jury may say, as counsel here argues,
that it is immaterial w^hether the applicant an-
swers truly. Whether a question is material
depends upon the question itself. The informa-
tion received may be immaterial, 1)ut if under
any circumstances, it can produce a reply which
will influence the action of the company, the

question cannot be deemed immaterial. * * *

The jury would be likely to repudiate such a

theory. * * * The jury may be right and the

company may be wrong. But the company has
expressly provided that its judgment, and not
the judgment of the jury, shall govern. The
right thus to contract, and the duty of the

court to give effect to such contract cannot be
denied."

In Aetna Life vs. Moore, supra, which involved

a policy issued in the State of Georgia, it is said:

'

' The law of that state is as follows :
' Every

application for insurance must be made in the

utmost good faith and the representations con-

tained in such application are considered as

covenanted to be true, by the applicant. Any
variation by w^hich the nature or extent or

character of the risk is changed, will avoid the

policy.

'

"But who is to decide—the court or a jury
—tvhether the variations be of the quality de-

scribed f We have seen how explicit the policy

is and this court in Jeffries vs. Ins. Co., supra,

holds that the parties to a contract may make
the inquiry and answer material, and that
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therefore their materiality is not to be tried

by a jury.

''These cases recognize the right of the in-

surer and the insured to make their own con-
tract, and determine for themselves what repre-
sentations shall be material.

The rule is stated by Judge Wallace in Kerr vs.

Ins. Co., 130 Fed. 415, as follows

:

"When a representation is made spontane-
ously by the insured, it cannot be know^n wheth-
er the underwriter acted on it, and its ma-
teriality becomes a question of fact, and that
question is whether it is one that would nat-

urally and reasonably influence the insurer in

making the contract. When, however, the rep-
resentation is elicited by a specific inquiry, a

different rule obtains. If the representation is

made in reply to a specific question, the ques-

tion of its materiality is excluded, on the

ground that the insurers, by asking the ques-

tion, implied that it is material to the bargain
they arc asked to make and that the insured,

in answering the question, is estopped from
denying its materiality."

Upon this jooint, Haddad vs. Netv York Life,

42 Fed. 2nd 651, is peculiarly in point. There, as

will be noted, the facts were almost identical with

those in the case at bar. The court said

:

"The ground of relief was that insured

had procured the policy by false representa-

tion that for preceding five years he had not

consulted a physician. It appeared beyond dis-
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pute that for some two or three years before

the application, he had been suffering habitu-

ally, if not continuously, severe abdominal
pains ; that he had been under continuous treat-

ment by family physician, who could not ascer-

tain cause of trouble; that he had been ad-

mitted for observation at two hospitals, but

no satisfactory diagnosis had been made.
Within two years he was taken with an in-

ternal hemorrhage, and submitted to gallblad-

der operation.

"The false representation that no physi-

cian had been consulted for five years, was,

as a matter of law, material; its materiality

was not even for a jury. * * *

It is entirely clear to us, as a matter of

law, upon the undisputed facts, that this an-

swer was wilfully false ; was fraudulently made,
was material and that, but for it, the policy

would not have been issued."

In Palmquist vs. Ins. Co., 3rd Fed. Sup. 356,

Judge Cosgrove, of tlie District Court, stated the

rule as follows:

"Should the issue as to whether the false

statement materially affected the acceptance of

the risk have been submitted to the jury? The
great weight of authorities is that such ques-

tion must be determined by the court.

"The determination of the materiality of

a representation is a question of law for the

court, and it has been held error to submit to

the jury the materiality of a false answer given

by the insured with reference to his occupa-
tion. 14 Calif. Jur. 491.
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*'It seems to be generally agreed tliat the
parties themselves, having asked an answer to

the questions, must be held to have agreed that
the question was material.

"Where the materiality of the representa-

tions depends upon inquiry drawn from the

facts and circumstances proved, the question is

one for the jury. A different rule applies where
the representations are made in the form of
written answers to written questions. In such
case, the pa,rties hy putting and answering the

questions, have indicated that they deemed the

matter to he material."

In Mutual Life vs. Hurni, 260 Fed. 641, the

court said:

"The evidence showed tliat Hurni's state-

ment that he had consulted no physician within
five years, w^as untrue and that it was belieA^ed

and relied upon by the medical examiner and
was a material inducement to the making of a

favorable report and the issuance of the policy.

It is not contended that Hurni did not know
his statement to be false, nor could it be pos-

sible that he had forgotten the visits of his

family physician. * * * The contention is made
that these representations were not of a ma-
terial fact, and therefore not fraud.

"A chief part of any insurance company's
business, is a discrimination in selecting risks,

lest the average and natural loss may be ex-

ceeded. The purpose of the inquiries as to

prior consultations by physicians, is to furnish

to the company the information, either that the

applicant has had prior good health, or the

names of the practitioners consulted, so that
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the company may decide what further inquiry

shouhl be made. That such consultations were,

for what seemed to the applicant or his physi-

cian, but trivial ailments, is beside the ques-

tion. It is the materiality to the company's
investigation and decision as to acceptance of

the risk that is involved. Inquiries as to prior

attacks, necessitating the attendance of physi-

cians, may disclose information not to be found
by the medical examiner's own efforts. The
history of a patient may be quite essential to

supplement the physical examination.

"In this case, Hurni stipulated to the

truth of his statements to the company. The
testimony is undisputed that the medical ex-

aminer relied upon these statements and would
not have reported him favorably as a risk, if

he had kno^vn of his consultation with physi-

cians. It is a material inquiry as to tvhich

reasonable minds cannot differ, and therefore

for the court to decide as a matter of laiv."

In Fotmtain vs. Ins. Co., 55 Fed. 2nd 120, in-

sured denied consultation with i^hysician and the

evidence showed frequent consultations. Tlie court

said:

"Under the law of North Carolina, state-

ments in the application are deemed represen-

tations, and will not prevent a recovery, unless

material or fraudulent. But if material, they

render the policy void and they are to be

deemed material if they are of such a nature

as would materially influence the judgment of

the company either in its accepting the risk or

fixing the rate. Answ^ers made in response to

questions in the application as to prior illness
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and consultation with physicians, where the

applicant declares they are true, are deemed
material as a matter of law. The ynateriality

of the representation is not open to dispute.

It does not depend upon inferences drawn from
facts and circumstances to l)e proved, in which
event the question is one for the jury. A
different rule prevails where the representa-

tions are in the form of written answers made
to written questions. In such case, questions

and answ^ers are deemed to be material by the

acts of the parties to the contract. And this is

in accordance with the rule as laid down by the

federal courts."

Coming to the decisions of the state courts, of

which we have selected a few from the many which

sustain the rule. In Harris vs. Netv York Life, 104

S. E. (W. Va.) 121, the insured denied consulta-

tion with physicians. In holding the statement to

be material as a matter of law, the court said

:

"This leaves for consideration the repre-
sentations as to her treatment by physicians
within five years. It is argued that the ail-

ments with which she was afflicted during that

time were so slight and inconsequential as not
to impose upon her the obligation to disclose

treatment therefor. We cannot agree with this

conclusion. By the terms of the contract, the

parties made the representations material. The
insurance company was entitled to a full and
honest disclosure of things about which it might
inquire. The manifest purpose of securing this

information was to give the insurance company
the opportunity to consult the physicians who
had treated the plaintiff, with a view of get-
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ting as full and complete information as to

her health as was intended. By failing to dis-

close the facts in this regard, the company was
denied this opportunity."

In Mutnal Life vs. Leahsville, 90 S. E. (N. C.)

574, the court said:

"Where representations are in the form of

written answers to written questions, the ques-
tions and answers are deemed to be material
by the act of the parties to the contract. * * *

"Where the questions asked relate to facts

within the knowledge of the applicant, the ap-
plicant must answer truthfully. The purpose
of such questions is twofold; first, to elicit in-

formation such as the company regards im-
portant; to give the sources from which the

company may obtain further information. The
parties themselves have made these questions

and answers material. Their materiality de-

pends not only upon their own purport, but
upon the fact that the parties have agreed that

the written applications containing these ques-

tions and answers, is the basis upon which the

contract shall be made or refused."

In State Bank vs. Ins. Co., 145 Atl. (Conn.)

565, insured denied consultation with a physician.

Evidence showed that he had been in a hospital for

six days, and that his trouble was diagnosed as

uteral calculus. Preparations for an operation were

made, but insured passed a stone and was discharged

as cured. The court said

:



61

"The misrepresentations are contained in
answers to questions and relate to the health
of the applicant. That they were material to

the risk as a matter of law, is beyond ques-
tion. Where the materiality of a representation
depends on inferences drawn from the facts
and circumstances proved, the question is one
for the jury. Where the representation is con-
tained in an answer to a question contained in
the application which is made part of the policy,

the inquiry and answer are tantamount to an
agreement that the matter inquired about is

material. The information given forms the ba-
sis of the contract. (Citing many cases.) The
test of materiality is in the effect which the
knowledge of the fact in question would have on
the making of the contract. To be a material
fact need not increase the risk or contribute to

any loss suffered. It is sufficient if the knowl-
edge of it would influence the parties in mak-
ing the contract. Matters which may be subject
of special inquiry are deemed conclusively ma-
terial."

In Germania vs. Cline, 137 Pac. (Colo.) 173,

the insured denied consultation with a physician.

The evidence showed that for at least four years

before the application, he had consulted a physician

for trouble which was first treated as gastric intes-

tinal derangement, and later diagnosed as carcinoma

of the liver. The court said

:

"As we view the case, it is not necessary
to determine whether the statements and dec-

larations are warranties or representations.
For the purpose of determining this case, it
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will be assumed that they are representations

and not warranties. * * *

"In our opinion, no inquiry in the present

case can be more material to the risk and more
essential to properly advise the company, and
which could more probably influence it in de-

termining whether it would enter into the con-

tract, than the question as to whether appli-

cant had consulted a physician, or what physi-

cians he had consulted. It is in evidence that

this answer was relied upon by the company in

approving the application. * * *

"Statements as to consultation or attend-

ance by a physician are material to the risk,

and if false, avoid the policy to the same extent

as if they had been express warranties."

In Mutual Life vs. Chandler, 252 Pac. (Ore.)

559, there was a denial of attendance by a physician.

Evidence showed consultation for trouble diagnosed

as tuberculosis, although there was a dispute as to

whether or not insured actually had the disease.

The court said

:

"While insured might have been ignorant

of the existence of the disease, he was not

ignorant of the fact that he had consulted at

least one other physician. Having directly

asked for it, the company had the right to

know the exact truth on that subject. * * *

"Some precedents have been cited where
the question was one of fact whether the de-
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fendant had the disease or not, or whether the

physician was in fact consulted, and on the

ground that there was evidence for the jury,

the courts have upheld recovery against the

insurer; hitt where a direct question is asked,

hy the very term of the policy, a true answer
is made material. * * *

"To hold otherwise, would take from any
party considering an offer, the right to accept

or reject the same, and this, too, at the behest

of the other party, although the latter had
stifled investigation by the concealment of

matter which would naturally challenge the

consideration of the latter."

Rule Not Different Under Washington

Statute.

We think it must be conceded that the fore-

going authorities conclusively establish the rule

that a statement made in answer to a direct inquiry

in respect of a matter concerning the assured 's

health history, or to previous consultation with phy-

sician is material as a matter of law. It remains

to consider whether the rule is any different under

the statute of Washington. Section 7078 of Rem.

Rv. St. provides:

"No oral or written misrepresentation or
warranty made in the negotiation of a contract
or policy of insurance, by the assured or in

his behalf, shall be deemed material or defeat
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or avoid the policy or prevent it attaching,

unless such misrepresentation or warranty is

made with the intent to receive."

It will be noted that the statute does not in

any w^ay define materiality, and thus leaves the defi-

nition of the w^ord as fixed by the general principles

of law. It does provide that even though material,

according to those principles, it shall not be

*' deemed material," unless made with intent to de-

ceive. In other words, it is the rule in Washington

that, however material a misrepresentation may be,

it shall not avoid the policy unless made with in-

tent to deceive; and, conversely, if the intent be

established, the materiality of the representation

shall be determined according to the general prin-

ciples. Applying the statute to this case, we con-

cede that the denial by insured of the previous

serious illness and the attendance by the physicians,

is not a defense unless that denial was made with

intent to deceive; but that if the intent be estab-

lished, that denial was a misrepresentation as to a

material fact, and is a defense. And this is the

declared law in the State of Washington in Quinn

vs. Ins. Co., 91 Wash. There the defense was that

false statements were made in the medical examina-

tion. The court said, after quoting the statute:
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'*In view of this statute, the only fact to

be determined is whether or not the represen-

tations made by the applicant were made, as the

court found, without intent to deceive. * * *

''These representations were material, be-

ing made, as stated in the application, as an
inducement to issue the proposed policy."

Thus it will be noted that the Washington court

holds that under the statute the only question of

fact was as to intent; that the representations were

material, as a matter of law, because they were

made as an inducement for the policy.

Further, it will be noted by reference to the

authorities we have cited on this point, that, in

practically every instance, the decisions were with

reference to local statutes, of import and purpose

identical with that of Washington. These various

statutes, while differing in terms, have the com-

mon purpose to prevent insurance companies from

taking advantage of inconsequential and unintended

misstatements of fact.

In Aetna Life vs. Moore, supra, the court had

under consideration a policy issued under the law

of Georgia. Section 2481 of the Georgia Code, pro-

vides :
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"Failure to state a material fact, if not
done fraudulently, does not void ; but the wilful

concealment of a fact whicli would enhance the

risk, will void the iDoliey.

"

The effect of this statute is clearly identical

with that of the Washington statute, namely, that

a material false statement will not avoid the policy,

unless made fraudulently, i. e., with intent to de-

ceive. While this particular section is not referred

to in the opinion, we must assume that it was not

overlooked by the court in its decision, and w^e

think it may be fairly stated, upon the authority of

that decision, that it is the rule of the Supreme

Court that, under a statute identical in effect and

purpose with that of Washington, an answer to a

direct inquiry is material, as a matter of law..

Netv York Life vs. Simmons, supra, is squarely

in point in this connection. In that case a Massa-

chusetts policy was involved, and the defense was

concealment of attendance by physician, for kidney

trouble covering a considerable period, during which

sugar was found. However, before the application

was made, the sugar had cleared and death resulted

from pneumonia, and there was no showing of any

connection between the kidney trouble and the ulti-

mate cause of death. The Massachusetts statute is

as follows:



67

*'No oral or written representation or war-
ranty made in negotiating a policy of insur-

ance, by the insured, shall be deemed material
or defeat or avoid the policy, or prevent its

attachment, unless such representation or war-
ranty is made with intent to deceive; or unless
the matter misrepresented or made a warranty,
shall increase the risk of loss."

It will be noted that this statute is identical

with that of Washington, except as to the last

clause. However, as it was admitted that the kidney

trouble in no manner contributed to the death, or

increased the risk of loss, it may be said that, as

far as that decision is concerned, the Massachu-

setts statute is identical with that of Washington.

The court said

:

"A representation in an application is ma-
terial in the determination by an insurance com-
pany of the desirability of the risk, if in the

general experience of insurance companies, it

may affect the risk, although under the Massa-
chusetts statute, it will not be deemed material,

or avoid the policy, unless made with intent to

deceive, or the facts concealed materially in-

crease the risk." * * *

"Whether a question is material depends
upon the question itself. The information may
be immaterial, but if under any circumstances,

it can produce a reply which will influence the

action of the company, the question cannot be
deemed immaterial. * * *

"The misrepresentation in this case may
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not have really affected the company, as the

conditions existing (kidney trouble) are not
shown to have made insured any less resistant

to pneumonia, or in any way affected his last

illness, yet he obtained the policy by false state-

ments, by which he intended to deceive and did

deceive the company as to the facts of which
the company, in good faith, was entitled to be

informed, and which, imder the Massachusetts
statute, is sufficient to defeat the insurance

policy."

Thus it will be seen that the court in this de-

cision fully sustains our position that the statute

does not change the rule of the common law as to

what is material, but that under this statute, a

false statement or concealment as to consultation

wdth a physician, made in response to a direct in-

quiry, is material as a matter of law.

We are not unmindful of the apparent qualifi-

cation of this rule, by dicta, in some few of the

decisions, to the effect that misrepresentaion is

not of a material matter if it relates to some tem-

porary or trivial ailment. Those decisions are not

only against the great weight of authority, but it is

clear, upon slight consideration, that they are in-

consistent with the fundamental law of contract,

upon which the rule is based.

That rule, as stated in Jeffries vs. Ins. Co.,

supra, is based upon the fundamental right of the
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insurance company to determine for itself upon

what conditions it will enter into the contract, and

by what inquiries it shall secure that informa-

tion which it deems necessary to enable it to de-

termine whether it will enter into the contract. If

it be said that insured may in good faith determine

what information he would or would not give; or

that a jury may determine what information should

or should not be given, then the company's freedom

of contract, its right to decide for itself, has been

destroyed. It is clear that there is only one rule

consistent with the fundamental principle as laid

down in Jeffries vs. Ins. Co., supra, and that is that

in a medical examination, any fact which w^ould be

elicited by a truthful answer to an inquiry as to the

health history of the applicant, is material; and

that every misrepresentation as to such fact is a

material representation.

It is not our purpose to argue that every mis-

representation as to a temporary or trivial illness

or consultation should avoid the policy. We con-

cede the rule to ])e otherwise. Our joosition is that

the nature or gravity of the facts misrepresented

is property to be considered in connection with in-

tent to deceive, hut not as to materiality of the

misrepresentation.



70

In fact, it was to effect this rule that the Wash-

ington and similar statutes were enacted. Those

statutes were designed to x^i'^'vent insurance com-

panies from taking advantage of inadvertent or

unintentional represenations, to escape liability.

These statutes recognize that what is material is

fixed by the parties to the contract, and accom-

plished their purpose by the provision that they

shall not be "deemed material" unless made with

intent to deceive. In other words, the statutes in

no wise purport to vary or modify the rule as to

what constitutes materiality; they merely act upon

and limit the effect of the materiality to cases where

the misrepresentation is made with intent to deceive.

And this was in fact the rule of the federal

court prior to and independently of the statute. In

New York Life vs. Drooker, 53 Fed. 2nd 859, the

court said

:

"There can be no doubt that under the

Massachusetts statute, the misrepresentations
will not defeat the policy, unless made with
actual intent to deceive.

"The law in Massachusetts, since the en-

actment of this statute, is not widely different

from that which has long obtained in the fed-

eral courts, where representations literally un-

true have not always provided a good defense."
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There is another aspect of this question, prac-

tical in its nature, but which emphasizes the wis-

dom and necessity of the rule as to materiality. As

was said in the Hurni case, '*A chief part of any

insurance company's business, is a discrimination in

selecting risks." It must be recognized that those

officials of the insurance company who are trained

in this part of its business, are better qualified to

determine what information they should have in

the discharge of that business, than the insured him-

self, or any trier of the fact, whether judge or jury.

It must also be recognized that insurance companies

occupy a vital place in our social structure, and that

it is a matter of public policy, as well as of the

application of soimd legal principles, that they

should not be deprived of any means which they

may have to protect themselves from unfit risks.

It strikes us as wholly anomalous to say in one

breath that the insurance company has the right to

determine what information it shall receive, and

that the applicant may, and without prejudice to

his rights under the contract, in good faith, de-

termine what he will give and what he will with-

hold. As was said in Lewis vs. Ins. Co., supra:

"It is not a question of whether he thought

these consultations were material or not. He
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was answering questions which the company
wanted to know the truth about before it would
enter into the contract. It had a right to know
that truth. * * * To allow him to refrain from
giving full true and comi^lete answers to the

specific questions asked, on the ground that he
did not think the answers material, would be to

let him decide for the company whether it

should undertake the risk.

And it is equally anomalous to say, in one

breath, that the insurance company hais the right

to determine for itself what information it shall

receive;—and that, after the contract has been en-

tered into, it is for the trier of the fact, whether

court or jury, to determine whether or not it was

entitled to that information. As was said in the

Jeffries case

:

*'It would be a violation of the legal rights

of the company to take from it its acknowl-
edged power thus to make its opinion the

standard of what is material, and to leave that

point to the determination of the jury. The
jury may say, as counsel here argues, that it is

immaterial whether the applicant answers truly.

Whether a question is material depends upon
the question itself. * * * The jury would be
likely to repudiate such a theory. The jury
may be right and the company may be wrong,
but the company has expressly provided that

its judgment, and not the judgment of the jury
shall govern. The right thus to contract and
the duty of the court to give effect to such con-

tract, cannot be denied."
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EVEN IF RULE AS TO MATERIALITY DOES
NOT APPLY TO SLIGHT AND TEMPO-
RARY ILLNESS, HAS NO APPLICATION
HERE.

But any discussion as to the materiality of

facts concerning slight or temporary illness can

have only an academic interest in this case. What-

ever may be the rule in that respect, it has no

application here, for the reason that the illnesss,

and medical atendance therefor, which insured con-

cealed was neither slight nor temporary. By no

possible extension of the meaning of those words,

can they include a disorder of six or seven years,

with frequently recurring pain, so severe as to

cause fear of death, for which three physicians

advised a major operation, for which insured spent

six weeks in a hospital, and finally which, beyond

any question, caused his death. These were facts

which the defendant, as a matter of law, had a

right to know before it accepted the risk of the

contract. Nor does it require the testimony of de-

fendant's medical officer to prove that knowledge of

these facts would have influenced the defendant in

passing upon the risk. Common sense tells that.

But it is not a question whether the defendant

would or would not have issued the policy, had it
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known these facts. That can only be a matter of

conjecture. As was said in Equitable Life vs. Kei-

per,165 Fed. 595:

"Whether the insured would or would not

have accepted the risk, can only be a matter
of conjecture, and is not relevant to the ques-

tion. Whether the answer related to a matter
material to the risk, it was absolutely important
and material to the company, about to pass

upon a risk, that it should know of any serious

illness in the past life."

The question is, were these facts of such a

nature that they might, as was said by the court

in the Jeffries case, under any circumstances influ-

ence the defendant not to accept the risk. If they

were of that nature, they were, even under the most

liberal interpretation of the rule, material as a

matter of law.

Hubbard vs. Ins. Co., 100 Fed. 719;

Atl. Life vs. Hoefer, m Fed. 2nd 464;

Mutual Life vs. Simmons, 60 Fed. 2nd 30;

Myers vs. Ins. Co., 98 S. E. 424;

Lewis vs. Ins. Co., 209 S. W. 625;

New York Life vs. Gileynse, 217 N. W.
(Mich.) 790.

Upon this point, Hubbard vs. Ins. Co., supra,

is squarely in point. It is often cited in support

of the liberal rule as to slight and temporary ail-
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merits. It was cited by plaintiff in the court below

and by the Washington court in Houston vs. Ins.

Co.;, 166 Wash. 611, upon which plaintiff there re-

lied. There the insured denied attendance by any

physician within five years. The facts showed that,

within that period, he consulted a physician for a

symptomatic trouble, diagnosed as priapism. The at-

tendance lasted over a period of six months. Later,

he consulted a second physician, who diagnosed the

trouble as dyspepsia. There was a directed verdict

for defendant and plaintiff appealed. It was con-

tended that it should have been submitted to the

jury to deteremine whether the matters which were

concealed were material. The court said:

"We pass to the next question, which is

as to the general rule of construction to be ap-
plied to particular words used in the questions
and answers w^hich form the application. * * *

They do not ordinarily concern the incidental

disorders and ailments, lasting only for brief

periods and unattended by any substantial in-

jury or inconvenience, or prolonged suffering,

and apply only to matters of a substantial

character. * * * We accept the proposition of

the plaintiff with reference to the word 'con-

sulted,' found in these questions, that it would
not relate to the opinion of a physician con-

cerning a slight and temporary indisposition,

speedily forgotten. The difficulty is, Jwtvever,

that the question has no relation to the facts

at bar. * * *
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"Under the circumstances as we will show
more clearly when we come to deal with the

specific facts, there was nothing which the court
below was required to submit to the jury. * * *

"Dr. Gardner testified that insured com-
plained of a priapism and that he stated that

he had been suffering from it for a number of

years; thus showing that the difficulty, or sup-

posed difficulty about which he conferred with
Dr. Gardner, was not an incidental matter, but
a matter of long standing. Neither were the

conferences incidental, because Dr. Gardner
testified that they covered a period of six

months.

"As to the nature of the priapism. Dr.
Gardner testified that it is not a disease, but

a symptom. As a cough is a symptom, so is

a priapism a symptom of some nervous dis-

order. In this connection it is proper to ob-

serve that the questions put in the application

do not stop with the word 'disease,' but add
the words 'or ailment.' It cannot be questioned

that these words must be accepted as broadening
out the expression, and as covering mere symp-
toms, so long as they are in themselves trou-

blesome; so that the fact that Dr. Gardner
describes priapism as only a symptom, does not

aid the plaintiff any more tlian it would to

maintain that, although he had consulted a

physician for a persistent and troublesome

cough, lasting for years, it was not a disease,

but only a symptom. * * *

"Passing to Dr. Seguin, the applicant

went to him with a letter from Dr. Gardner,
which stated applicant had been troubled with

priapism and that he had used everything he
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could think of, without relief. Dr. Seguin did
not find that applicant was troubled with priap-
ism, but he testified that he was suffering from
dyspepsia, which had been going on for some
time. Applicant gave his symptoms as follows:

" 'For years have had a pain or distress,

tender state of abdomen, with sense of tight-

ness. Gastric symptoms came after eating.'

"Dr. Seguin testified he prescribed for ap-
plicant a diet and diluted muriatic acid, with
milk. * * * As we have already observed, none
of these matters were inconsiderable. They
were all pertinent and covered a considerable

period. So that even on the reasonable con-

struction to which we have referred, the ques-

tions and answers of this class have no rela-

tion to merely incidental matters. It is true that

contrary to the warranties given in the appli-

cation, the applicant 'consulted' physicians for

a supposed persistent ailment and was 'attend-

ed' by them. In these particulars, it is impos-
sible to hold other than that the warranties were
broken and it w^ould have been improper to per-

mit a jury to find that they were not."

The facts in the Huhhard case are strikingly

parallel wdth those in the case at bar. There, the

insured was asked to state the name of each physi-

cian who had attended him within the past five

years, and for what diseases or ailments. Here,

insured was asked to state by what physicians he

had been attended and for what "complaints." The

term "complaints" is defined by Webster as syn-

onymous with "ailment."
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There, as here, the insured had consulted a

physician for an illness which had lasted over a

period of several years. In that case, the illness

Avas symiDtomatic, as were the pains from which

Mr. Winn suffered. In each case insured consulted

another physician, whose diagnosis differed from

the former one, and who pronounced his trouble as

dyspepsia.

Under these parallel facts, the court in the

Huhhard case, while affirming the rule as to slight

and temporary illness, held that the failure to name

the physicians was, as a matter of law, a material

misrepresentation and that, as will be noted later

herein, intent to deceive would be presumed.

In Myers vs. Ins. Co., supra, the aj)plicant de-

nied attendance by physician within five years.

Facts showed that he had within that time, over a

period of several months, consulted a physician

concerning abdominal pains, which had been diag-

nosed as chronic gastritis. The court said

:

''It is shown beyond question that he had
consulted physicians at least twice within the

five years next preceding the policies. It is

argued that not every consultation with a physi-

cian will make such a representation false, and
no doubt that is the law. Many times physicians

are consulted to furnish relief from some slight

temporary indispositicm, and it is held that such
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consultations are not within the purview of a
misrepresentation. But can we say that the

malady for which Myers received treatment
covering a period of several months, was of

such slight indisposition? The insurance com-
pany was entitled to have the insured act fairly

and honestly with it. He was bound to know
that, w^hen these questions were asked, the in-

surance company would act upon his answers
and his concealment of the treatment he had
received during a period of several months
cannot be looked upon in any other light than
that it was fraudulent and deceitful. * * * The
treatment extended over a period of several

months; he was prescribed for by a physician

a number of times, to meet the varying phases
of the trouble. Clearly it was the duty of the

insured to have informed the company of this

treatment by this physician."

Further statements of the courts, to the same

effect, will be found among the authorities herein

cited, and it can be said, without fear of contra-

diction, that no decision can be found where it has

been held, under any similar facts, that the mis-

representations were not material as a matter of

law.

BY INSURED'S OWN STANDARD, MISREP-

RESENTATIONS WERE MATERIAL.

However, in the present case, the question of

materiality is eliminated, at least in so far as the

attendance by jDhysician is concerned, by the an-



80

swer of the insured to the 9th question. By that

answer he showed that he considered the attend-

ance by Dr. Turner for inflammation of the pharynx

as material. Certainly he knew that the illness for

which he had consulted Drs. Blackburn and Dow-

ling and at least two other physicians, over a period

of six or seven years, and for which three had ad-

vised a major operation, was more serious and of

greater importance to the company in passing upon

the risk, than an inflammation of the pharynx, com-

monly known as a sore throat. Certainly, if he be-

lieved that the sore throat was a material fact, he

must have known that a serious and long standing

intestinal trouble was much more material. It fol-

lows, therefore, that, whatever may be the rule, in

this case the materiality of the attendance by those

doctors was established by the insured himself.

In Adler vs. Ins. Co., 33 Fed. 2nd 827, insured,

in answer to similar questions, gave the name of a

physician by whom he had been treated for deaf-

ness. The evidence showed a condition very simi-

lar to that of the present case; the insured had had

an intestinal trouble which had been diagnosed as

a duodenal ulcer, * and for which he had spent a

period in a sanitorium. The court said:
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"The insured thought it material to men-
tion a mild attack of deafness, which occurred
in October 1921; on the other hand, he failed

to mentioned the stomach trouble which re-

curred in August and September 1925, and re-

sulted in a trip to the sanitorium. * * * Obvi-
ously, the stomach trouble was more serious

than the ear, and it had recurred. It had been
diagnosed as a duodenal ulcer. The evidence is

that he knew of this diagnosis. If it was ma-
terial to state that he had been treated for a

slight attack of deafness, from which he had
entirely recoveredy he knew that it was more
important to state the facts concerning the

stomach trouble/'

III.

THE EVIDENCE CONCLUSIVELY SHOWED
AS A MATTER OF LAW, AN INTENT
TO DECEIVE.

It having appeared, by undisputed evidence,

that misrepresentations w^ere made, and that they

were material, we contend that the court should

have found, as a matter of law, that they were

made with intent to deceive.

Before entering upon our argument, we ask

the court to consider briefly the circumstances at

the time the medical examination was held in

October 1930. It appears that the matter of tak-

ing out these policies was first considered in Feb-
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ruary, and that as early as May 13th, doubt had

arisen as to insured's physical fitness. On that date

insured wrote Dr. Sears advising of his trouble in

getting the policies, and asking assistance in that

respect. (Plaintiff's Ex. 4, E. p. 150.) At that

time, insured's heart was the doubtful factor, and

after considerable time and several consultations

between insured and the local examiner, insured was

offered an examination for a policy with a special

rating.

The insured knew, during all of this period,

that the defendant company was endeavoring to

determine his fitness as a risk, and was bound, by

every principle of fairness, to deal frankly and

fairly with it. The testimony showed that the in-

sured w^as a man of intelligence, at the head of a

large business and experienced in the process of

taking out insurance; and (R. p. Ill) he knew, or

in any event, he was bound to know, the purpose

of the questions asked him, and that the defend-

ant would rely upon his answers in considering

his application. In Moulor vs. Ins. Co., Ill U. S.

335; 27 L. Ed. 447, the court laid down the rule:

"What the company required of the ap-

plicant as a condition precedent to a binding

contract, was that he would observe the utmost
good faith toward it and make full, direct and
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honest answers to all questions, without eva-

sion or fraud, and without misrepresentation or

concealment of facts with which the company
ought to be made acquainted."

It is admitted that the insured did not dis-

charge that duty; it is admitted that he concealed

a serious illness, which had existed over a long

period of years; that he denied attendance by Drs.

Blackford, Dowling and Sears for that illness, and,

as we shall argue more fully later, he not only de-

nied six weeks hospitalization in the Portland hos-

pital, but purposely and deliberately misstated the

facts in that respect.

What explanation can be given of his failure

to disclose those facts, and of his making those mis-

representations other than a deliberate purpose to

deceive the defendant and to induce it to issue the

policies ?

We concede the rule that the burden is upon

the defendant, not only to establish intent to deceive,

but to do so by clear and convincing evidence; but

we contend that, under the settled rule of the au-

thorities, we have met that burden; that in the

absence of some other reasonable explanation, the

intent to deceive will be conclusively presumed ; and

that where the undisputed facts show such misrep-

resentation, and no other explanation is shown, it is
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the duty of the court to find such intent as a matter

of law.

Many of the authorities upon this point are

cited under Point III, a. We do not believe that it

would be of assistance to the court to quote at great

length from them. They all lay down the same

rule, that where an insured knowingly makes a

representation as to a material matter, it will be

presumed, in the absence of evidence to the con-

trary, that it was made with intent to deceive; and

that in such a situation it is the duty of the court

to find such intent as a matter of law, and to direct

a verdict accordingly.

We will quote briefly from a few of the au-

thorities cited:

In Mutual Life vs. Hilton-Green, 241 U. S. 613;

30 L. Ed. 1203, the insured denied attendance by a

physician. The court said

:

"Considered in the most favorable light

possible, the above quoted incorrect statements
in the application are material representations

;

and nothing else appearing, if known to be un-
true by assured when made, invalidate the pol-

icy without further proof of actual consulta-

tion designed to defraud. * * * Considered in

the proper understanding of the law, there is

no evidence to support the verdict against the

company, and, the trial court should huve di-

rected one in its favor."
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In Mutual Life vs. Hurni, 260 Fed. 641, there

was involved an Ohio contract. The Ohio statute

provides that a misrepresentation should not be a

defense, unless made mth intent to defraud. The

insured falsely denied consultation with a physi-

cian within five years. The court said

:

"The evidence showed that Hurni 's state-

ment that he had consulted no physician within
five years, was untrue, and that it was be-

lieved and relied upon by the medical exam-
iner, and was a material inducement to the

making of a favorable report and the issuance

of the policy. * * *

"In this case Hurni stipulated to the truth

of his statements to the company. The testi-

mony is undisputed that the medical examiner
relied upon these statements and would not have
reported him favorably, as a risk, if he had
known of his consultations with physicians. It

is a material inquiry as to which reasonable

minds cannot differ, and it is for the court to

so deside as a matter of law.

"The answer having been untrue, and the

matter material, and the maker of the state-

ment necessarily knowing that it was untrue,

tJie intention to deceive the insurer is neces-

sm^ily implied. On the evidence the court should

have directed a verdict for the defendant. Cit-

ing Mutual Life vs. Hilton-Green, supra."

In Zogg vs. Ins. Co., 62 Fed. 2nd 575, the court

directed a verdict for the defendant. In affirming

the judgment, the appellate court said

:
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"In his application the insured stated that

he had not been under the care of a physician
for four years, and then for the removal of

tonsils. As a matter of fact, plaintiff had been
under repeated treatments for inflamed gall-

bladder and chronic appendicitis. The state-

ments of the plaintiff were untrue and were,
in our opinion, material. Had the true state of

facts been imparted to the defendant, there

would seem little question that its willingness

to enter into the contract would have been seri-

ously affected. We are of the opinion therefore,

that the plaintiff was not entitled to recover."

In Brady vs. Ins. Co., 60 Fed. 727, the insured

gave the name of one physician and the evidence

showed that he had been attended by another, not

disclosed. The trial court directed a verdict which

was affirmed. The court said:

"It is a settled rule of law of life insur-

ance, that answers to questions propounded by
the insurer * * * are to be construed as repre-

sentations, to which substantial truth in every-

thing material to the risk, is all that is required.

By the present contract, it was explicitly pro-

vided that all answers are warranted to be
full, complete and true. Its language is plain,

unequivocal and leaves no room for interpre-

tation. It is a contract which must be en-

forced according to its terms. A true answer
to the inquiry as to the name of each physician

who had attended the applicant within the past

five years, would have afforded the insurer a

valuable source of information in regard to the

previous history and physical condition of the

applicant. The inquiry called for a statement
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of facts within the knowledge of the applicant,

and not for one which might be merely a mat-
ter of opinion, in respect to which he might be
mistaken. The answer was not incomplete or

imperfect, but was untrne. It permitted no
other inference than that Dr. Hays was the

only physician who had attended the applicant
during the period. If the case had been sub-

mitted to the jury, upon the issue of whether
the answer was true, and there had been a
verdict for the plaintiff, the verdict would
have been so unsupported by the evidence that

it would have been the duty of the court to set

it aside. Consequently, the trial judge properly
withdrew the case from the consideration of

the jury, and directed a verdict for the de-

fendant."

In Union Indemnity Co. vs. Dodd, 21 Fed. 2nd

709, the court said

:

^'A positive statement of fact, falsely made
with respect to a material matter, ivill, nothifig

else appearing, he deemed to have been made
wilftdly and tvitli intent to deceive.

"Where the evidence leaves any donht as

to the existence of a fact, the matter should
he left to the jtiry, hut where it is estahlished

hy all the evidence on hotli sides, the jury can-

not he permitted to find to the contrary. And in

respect of concealments, the materiality of mat-
ters concealed may be so apparent that it should

not be left to a jury to find it not material.

*'The statement made in answer to the

question was admittedly false, and plaintiff

knew of its falsity. That it was material to the

insurer, cannot be doubted, considering the
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question in the light most favorable to the
plaintiif, and the jury should have been so

instructed."

In Whitney vs. Ins. Co., 169 Pac. (Cal.) 997,

in answer to an inquiry, insured named one physi-

cian. The evidence showed that two years prior to

the application, insured had consulted a physician

who made a diagnosis of miocarditis. There was

a verdict for the plaintiff, which was reversed on

appeal. The court said

:

"Appellant insists that in view of the false

answers, and the fraud thereby perpetrated,

the jury should be instructed to find for the

defendant. * * *

"Having in mind all the rules which prop-
erly favor the upholding of verdicts, the fact

remains that by the uncontradicted testimony
of tw^o physicians of standing, Mr. Whitney is

shown to have concealed facts about his condi-

tion and his consultation with medical men,
which he could not have unconsciously with-

held. It is true that a presumption of intent

to deceive is only raised when the statements

are made with a knowledge of their falsity.

But there are eases where the knotrledge sup-
pressed is so wilful and ohviously so well in the

recollection of the applicant, that merely with-

holding it, clearly amounts to fraud. * * *

"Unless upon a new trial, some very posi-

tive truth be available to overcome the neces-

sary deductions arising from the conduct of

the insured, it would be the duty of the trial
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court to decline to submit the question of fact

to a jury."

In Myers vs. Ins. Co., 98 S. E. 424, the applicant

denied attendance by physician within five years,

and the facts showed attendance within that time

for stomach pains diagnosed as chronic gastritis.

The court said:

"These declarations were representations
made by the insured as a basis upon which the
company might determine the acceptance of the
risk. * * * The rule has been stated that, to

avoid a policy of insurance, the false statements
must have been made with intent to deceive.
* * * The trouble arises in the application of

these general rules. It may be said that, where
a representation is made by one in an applica-

tion for insurance, of a fact peculiarly within
his own knowledge, it turns out to be untrue, it

will be held to be a fraudulent representation.
* * * The correct rule in this regard seems to

be that as to those representations peculiarly

within the knowledge of the insured, if the

statements are untrue, he is guilty of legal

fraud, although he may not have intended to

deceive. * * *

"There is no attempt made to contradict in

any way the testimony of the doctor and the

jury could not be allowed to disregard it, nor
could the jury be allowed to say that this mis-
representation was immaterial."

In State Bank vs. Ins. Co., 145 Atl. 565, insured

denied consultation with physician or presence in
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a hospital. The facts showed the insured had been

attended for uteral calculus and went to a hospital

for an operation. Before the operation occurred,

however, he passed a stone, and was discharged.

The court said

:

"The hospital records showed that four

days before his admission, he was seized with

severe pains, at times so excruciating, that he

cried, and considerable morphine was necessary

to quiet the pain. An X-ray examination
showed a left uteral calculus, and the patient

w^as prepared for an operation. The record also

stated that six years before, the patient had had
an attack of uteral calculus. Dr. Eawleigh, who
examined him, testified pain which he suffered

w^as as severe almost, as any pain one can ex-

perience. These facts were not in dispute.

From them no reasonable conchisions could

be reached but that the assured 's statements

that he had not been ill and had not consulted

a physician were false and known by him to

have been false when he made them.

"Material representations such as these

relied upon by the company which were untrue

and known by insured to be untrue, invalidated

the policy without further proof of actual con-

scious deceit. Mntnal Life vs. Green, 60 L. Ed.

1202; Mntnal Life vs. Hurni, 260 Fed. 641.

"If it were necessary to prove an intent

to deceive, such intent would be inferred from
the making of the false representations, with

the knowledge that they were false.

"The trial court had no alternative but to

set aside the verdict in favor of the plaintiff."
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AND THIS IS RULE IN STATE OF
WASHINGTON.

That the same rule prevails in the State of

Washington, is well settled by the decisions of that

state cited above. In Quinn vs. Ins. Co., supra, the

insured denied consultation with physician during

five years, and the evidence showed that he had

consulted a physician who had treated him for syph-

ilis. The court said, after quoting the statute:

"In view of this statute, the only fact to

be determined is whether or not representations
made by the applicant were made, as the court
found, with the intent to deceive.

"When one has made a false representa-
tion, knowing it to be false, the laiv infers that

he did so with the intention to deceive. Citing
interalia A^. W. Mutual Life vs. Montgomery,
43 S. E. (Ga.) 79; Thomas vs. Ins. Co., 149
N. Y. S. 345."

In order that the full purport of the decision

in the Quinn case may be realized, we refer briefly

to the authorities cited by the court in its support.

In Northwestern Mutual vs. Montgomery, supra, in-

sured denied any nervous disease. The evidence

showed that he had been subject to fits, which his

physician ascribed to a tobacco heart. Under treat-

ment, the insured improved and was apparently

cured, at the time of the application. There was a
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verdict for plaintiff and on appeal, judgment was

reversed and the action dismissed. The court said:

"We are of the opinion that the evidence
demands a verdict for the defendant. The evi-

dence showed, without contradiction, that some
of the most material statements in the applica-

tion were false, were at the time known to be
false, and were made to procure insurance, and
were relied upon by the company in issuing the

policy. The plaintiff relied solely upon proof
that the applicant was a man of good character,

and not the hind to enter into a scheme to

defraud the insurance company. Under the

charge, the jury was authorized to find for the

plaintiff, if' they believed insured did not in-

tend to deceive the company, although he may
have wilfully made false representations to pro-
cure the policy.

*'This, we think, is not the law. While an
intent to deceive is one of the essential ele-

ments of fraud, an intent to defraud and preju-

dice the other party is not. One who knowingly
and wilfully makes false representations as to

material facts, with the intent thereby to induce
the other to enter into a contract, and does

induce the other to enter into the contract, to

his injury, is guilty of actual fraud, without
regard to his intent to injure the other party.

There must be an immoral element, but this

essential is supplied by knowledge of the falsity

of the statements and the intent, by such state-

ments, to draw the other party into changing
his status with respect to his rights. 'An intent

to deceive being a necessary element of fraud,

a false representation does not amount to fraud
unless made with a fraudulent intent. There
is a fraudulent intent if one, either with the
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view of benefiting himself, or misleading the
other into a court of action which may be in-

jurious to him, makes a representation known
to be false.'

*' Intention is generally a question for the
determination of the jury. * * * But in the
present case, the facts are such that the jury
could properly have made hut one finding. The
insured made a false statement with reference
to a material matter. It was false within his

own knowledge. It was made with a view to

procuring insurance and was made deliberately.
¥, * * Pnrposely misstating a material fact in

order to induce the company to enter into a
contract which might prejudice its rights, would
be consistent with no other intent than one to

deceive. * * * What the insured thought or
intended with reference to the consequences of
his falsehood, cannot he material. He is pre-

sumed to have intended the natural conse-

quences, of which he purposely and knowingly
did. We are of the opinion, therefore, that the

company completely made out its defense, and
that the court erred in leaving the jury to find

there was no intent to deceive."

In passing, we invite the court to note the

similarity of the facts in the case just quoted from

and those in the case at bar. There, as may be con-

tended here, the insured believed he was cured of

the illness for which he had consulted a physician;

and there, as here, the only evidence to rebut the

inference of the fraudulent intent, was that the

insured was a man of good character.
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In Thorncr vs. Ins. Co., supra, also cited in

the Qninn case, the insured stated that he had not,

within one year, had any ailment or consulted a

physician. The evidence showed that he had been

under treatment for cancer. Judgment for plain-

tiff, which was reversed and the action dismissed.

The court said:

"There is no dispute of the facts in this

case. The question is one of law, and plaintiff's

motion for a directed verdict should have been
granted. * * * The question is. Was the certifi-

cate upon which reinstatement was obtained,

and which is concededly false, made with in-

tent to deceive? The evidence permits of but

one answer. The inferences to be drawn, allow

but one conclusion. There is no possible ex-

planation thereof, except that insured inten-

tionally sought to mislead the defendant, dis-

arm suspicion and procure a reinstatement of

the policy, which, if all of the facts had been
described to defendant, it might well have de-

clined to restore. Conceding that he did not

know the nature of the disease from which he
was suffering; conceding even that he did not

know that he had any disease at all, he did

know that he had sufficient symptoms to induce
him to consult a specialist in diseases of the

digestive organs, and that under his direction

he had been subjected to X-ray treatment. He
did know that he had consulted a physician.

It is possible to attribute to insured but a

single purpose in falsely stating to defendant
that he had not consulted a physician. It was
to avoid, if possible, further examination, the

consequences of which he might well dread."
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Thus it will be seen that the Quinn case, inter-

preted in the light of the authorities on which it was

based, fully sustains the rule for which we contend.

Nor has the rule of the Quinn case ever been modi-

fied by any later decision of the court. On the other

hand, it was expressly cited and followed in Day vs.

Ins. Co., supra, and Muutal Life vs. Campbell,

supra.

It is true that in Brigham vs. Ins. Co., 95 Wash.

196, and again in Day vs. Ins. Co., the court noted

that the Quinn case was tried to the court without a

jury, and that the finding of intent was made by the

Supreme Court upon a review of the evidence.

However, this seems to us clearly a distinction with-

out a difference. The rule, as stated in the Quinn

case, is one of law, and, of course, is applicable

whether the action be tried to the court or jury.

Moreover, it will be noted that in each of the au-

thorities cited in the Quinn case, the rule was ap-

plied in setting aside the verdict of a jury for the

plaintiff.

Further, in Day vs. Ins. Co. the court expressly

reaffirmed the rule of the Quinn case. That action

involved an automobile insurance policy and in the

application the insured had represented the car

to be a 1911 model, wiien in fact it was a 1910 model.
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The court, after quoting the Washington statute,

says:

"It is argued by respondent, relying on
this section (7078), that although the repre-
sentations were made with knowledge of their

falsity, it was a question of fact for the jury
to determine as to whether they were made with
intent to deceive. * * *

"We have gone far in maintaining, as a
question of fact, the intent accompanying false

and fraudulent representations, and have al-

lowed to be submitted to the jury for its de-

termination the question of intent where there

has been very slight proof that the applicant
for insurance might have had no idea of ])ro-

curing the policy by misrepresentations, but
the rule should not be so far extended as to

include a case such as this and allow insur-

ance to be enforced which was not procurable
had the trtuh been told, tvhere it tvas issued
relying upon fraudulent statements and the

proof of honest intent consists merely in the

applicant's hare affirmation that his intent was
honest. The proof of the making of false and
fraudulent representations raises a presump-
tion of dishonest motive, tvhich must he over-

come^ hy evidence estahlishing an honest mo-
tive."

And in Mutual Life vs. Camphell, supra, the

court again affirmed the rule in the following lan-

guage:

"We have here the case of a conscious and
deliberate statement of material facts, known
to be untrue by the party making them, and
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made for the purpose of inducing another to

enter into a contract involving a liability that

was certain to accrue thereunder. We believe

the lower court was right in finding, as a mat-
ter of law, that the representation was made
with intent to deceive."

While discussing the Washington cases, it will

be appropriate to consider Houston vs. New York

Life, 166 Wash. 611, from which it may be argued

that the Washington court has overruled or modified

the Quinn case. That the court did not so intend is

evident from the fact that in the still later case of

Mutual Life vs. Campbell, supra, the Quinn case is

cited and followed.

However, it must be confessed that, in view of

its facts, it is difficult to reconcile the Houston

case with either the earlier or later decisions of the

court, or with the fundamental principles recognized

and adopted in those decisions.

The Houston case involved an application for

reinstatement of a lapsed policy, signed on Octo-

ber 18, 1927. In answer to a question as to what

physician he had consulted within two years, he

answered that on April 1, 1927, he had consulted

one Dr. Ellis, for grip. The facts showed on Sep-

tember 6, 1827, he had consulted a Dr. Beeson, com-

plaining of tenderness of the abdomen, and the
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doctor diagnosed his trouble as a mild acute attack

of appendicitis, and advised an operation. The trial

court submitted to the jury to determine whether

the misrepresentation as to consultation with Dr.

Beeson was with intent to deceive, and the jury

returned a verdict for the plaintiff. Upon appeal,

the judgment was affirmed hy a divided court of

jive to four.

While, as stated, it is impossible to reconcile

the court's holding with the rule laid down by the

United States Supreme Court in Moulor vs. Ins.

Co., supra, which requires an applicant for insur-

ance,

"To observe the utmost good faith towards
the company and make full, direct and honest

answers to all questions, without evasion or

fraud, and without miserpresentations or con-

cealment of facts with which the company ought

to be made acquainted."

a careful reading of the decision discloses that the

court did not in fact lay down any rule of law

inconsistent with our position upon this appeal.

The only language of the court which can be held

to state a rule of law is as follows:

"Although his statement was false, it was
essential to the defense interposed by the ap-

pellant, that Houston's answer was made with

intent to deceive.
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*'Under our statute the beneficiary's right

of recovery cannot be defeated, although the

representations were false, unless it is further
found that the representations were made with
intent to deceive.

"The court correctly instructed the jury
that no representations in the negotiation of

the insurance contract shall be deemed material,

or shall avoid the policy, unless the misrepre-
sentations were made with intent to deceive."

To properly appraise the purport and intent

of the court's decision in the Houston case, it is

necessary to examine the authorities cited in its

support. From such examination, it appears that

these cases merely affirm the general rule that an

intent to deceive will not be presumed, as a mat-

ter of law, from failure to disclose "temporary

disorders," "functional disturbances," "temporary

indispositions," "temporary disability, not amount-

ing to disease," or similar temporary or slight dis-

orders. And, while we may agree with the judges of

the minority that appendicitis, with an impending

operation, shoidd not be classed as a temporary or

trivial ailment, we can have no quarrel with the

holding of the majority that an intent to deceive will

not be conclusively presumed from a failure to dis-

close such an ailment.
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Whether under the rule, this court will follow

the Washington decisions in passing upon the im-

mediate question, we will presently discuss; at this

time we desire to point out that, in any event, the

Houston case can be of no value as a precedent in

the present case. Certainly the appraisal by the

Washington court of appendicitis as a temporary

and slight disorder, in no way binds this court to

a similar classification of the illness, and medical

attendance therefor, which insured concealed from

the defendant. While it might be said with some

show of reason, that the appendicitis in the Houston

case, for which there was one consultation, about

a month prior to the application, was a "tempo-

rary" illness; certainly the same cannot ])e said of

an illness which continued over a period of six or

seven years. And as to the court's characterization

of appendicitis as a trivial complaint, we can only

repeat that, whether or not we agree with that

characterization, it forms no measure of the gravity

of Mr. Winn's illness.

But even if it can be said that the Houston

case does establish any rule of law inconsistent with

the general rule, it has no especial significance

in this case, and there is no obligation upon this

court to follow it. While we, of course, concede

that this court will follow the court of the local
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state in so far as it interprets a state statute, we

point out that the decision in the Houston case in-

volves the construction of the statute only in so far

as it holds that misrepresentation is a defense only

when made ivith intent to deceive. If it further

holds, contrary to the general rule, that an attempt

to deceive will not be presumped from a misrepre-

sentation knowingly made, such a holding in no

way involves, and is not in any sense based upon,

a construction of the statute. The opinion of the

court clearly shows that. It bases its decision, that,

in that case, the intent to deceive will not be pre-

sumed, not upon the statute, but upon numerous

authorities from other states, holding, as above

noted, that the intent will not be presumed from

concealment of a slight and temporary illness.

The rule that one intends the consequences of

his own act, and that an intent to deceive will be

presumed from a false statement, knowingly made,

is one of general law. Neither Section 7078 nor

any other statute of the State of Washington, can

by any interpretation be construed as intended to

modify or change that rule. Being a general rule,

universally followed by the federal courts, this

court will follow it, and not a contrary rule of

the state court.
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In Fountain vs. Mutual Life, 55 Fed. 2nd 120,

the defendant defended an action on a policy, upon

the ground of misrepresentation. In that case it

was contended that the truth as to the matters rep-

resented was known to the agent, and that, under

the North Carolina law, the knowledge of the local

agent is imx)uted to the company. The court said:

"Upon this point we follow the general

law as declared by the courts of the United
States and are not bound by state decisions.

The fact that the contract is a North Carolina

contract, does not mean that we follow the de-

cisions of that state in interpreting it. If we
did, the well settled doctrine in Sicift vs. Tyson,

16 Peters 1, would mean nothing as applied to

the contract, for all contracts are covered,

either by the law of the state where made, or

by the laws of the state where they are to be

performed. The rule as to following the laws

of the states is that we are bound by the stat-

utes, and by the state decisions interpreting

those statutes; but we are not ])ound by state

decisions in the interpretation to be placed on

the contract, or as to other matters arising

under the common law or the general princi-

ples of jurisprudence."

Upon this point. Security Life vs. Brimmer, 36

Fed. 2nd 176, is squarely in point. There the court

in discussing this precise question, said

:

"Being a matter of general law, and not

depending upon a local statute, this court will

follow for its own rule, the rule laid down by
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the United States Supreme Court. In Mutual
Life vs. Hilton-Green, supra, it is said: 'Con-
sidered in the most favorable light possible, the

above quoted incorrect statements in the ap-
plication are material representations, and noth-

ing else appearing, if kno\^Ti to be untrue by
insured when made, invalidate the policy with-

out further proof of actual conscious design

and fraud."

INSURER'S DECLARATIONS WERE FALSE
AS A MATTER OF LAW.

Confident that the foregoing authorities estab-

lish the rule for which we contend, we will con-

sider, briefly as the subject will permit, whether the

testimony brings the present case within that rule.

In this connection, we will first consider insured's

denial of ever having had a serious illness, other

than the appendicitis. In this connection we as-

sume the test to be: First, had he had a serious

illness? Second, did he knowingly and intentionally

conceal that fact ?

What is a serious illness, of course, cannot be

definitely defined. We find in the discussion of this

matter by the court and text, that all illnesses seem

to be divided into two classes ; those which are seri-

ous and those which are slight or temporary; from

which it would seem, that unless it can be said that
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insured's illness was slight and temporary, it was

serious.

4 Crouch on Ins., Sec. 885-B.

However, without attempting a definition of

the term, we may state that examination of the

cases will disclose that in every case presenting facts

similar to those in the case at bar, the courts have

held that the illness was such that the insured was

bound to disclose it. Under Point III c, (1) are set

forth a few of the many, selected for their similarity

in facts to the case at bar.

In Pacific Mutual vs, Cunningham, 65 Fed. 2nd

909, the insured, a physician, denied any illness.

The evidence showed that for seven years he had

had a chronic sore throat, for which he had taken

X-ray treatments administered by his office as-

sistant. The trial court held, 54 Fed. 2nd 927, that

this was not a serious illness. Upon appeal the

judgment was reversed. The court said

:

"The above question called for the fur-
nishing by the appellee of data on the basis
of which the applicant would act in granting or
denying the application; * * * It called for a
statement of the particulars of every illness

which the applicant may have had during the
last seven years. The word 'illness' covered
conditions of bodily disorder of a character less

serious than the disease. Conn. Mutual vs.

Trust Co., 28 L. Ed. 708. A question as to
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illnesses addressed to an applicant, is to be un-
derstood to refer to substantial or appreciable
disorders, not to an indisposition so slight as
to be speedily forgotten. Phoenix Mutual vs.

Baddis, 30 L. Ed. 644; Moaler vs. Ins. Co., 28
L. Ed. 447; Huhhard vs. Ins. Co., 100 Fed. 719.

''A swollen condition of the tonsils, tvhich

had continued to recur frequently, tJirough a
period of seven years, a condition resulting in

the throat being very sore—cannot he consid-
ered a temporary or trivial condition. The
length of time during which the stated condi-
tion continued to recur was enough to put a

prospective insurer, having notice of it, on
inquiry as to the nature of it being or not
being such as materially to aifect the risk.
* * * The long continued repetition of attacks
and the suspicion that an unsound condition ex-

isted, and apparently continued to exist, are the

facts furnishing support for the conclusion that

the appellee realized that, u'ithin the meaning
of the question, he had a, substantial ailment,

during the time limit. The inquiry as to ill-

nesses being understood to refer to susl^tantial

bodily disorders, the tonsil condition is to be
considered an illness within the meaning of the

above set out question. In the circumstances
attending the propounding of that question,

the language of it plainly imported an inten-

tion to elicit information as to the existence of

any such bodily disorder, to the end that the

insurer, being apprised of such a disorder,

would be afforded the opportunity of investi-

gation and of advisedly determining whether
the nature of the disorder is or is not such as

to make the insurance applied for a non-accept-

able risk. We are of the opinion that the

evidence showed the answer to the question to

be substantially false."
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It will be noted that in this ease the court

holds that a recurring condition, extending over a

period of seven years, witli a suspicion of an un-

sound condition, constituted a serious illness, within

the meaning of the contract. In the case at bar,

we have a conddition extending over the same

period of time, and we think it may he assigned

that the advice by three physicians of a major

operation, tvas sufficient to create a ^^suspicion of

an unsound condition."

In Equitable Life vs. Keiper, 165 Fed. 595,

the insured denied a serious illness, and the evi-

dence showed that about five years before the policy

he suffered abdominal pains, so severe that the

doctor feared for his life. A diagnosis of a hemor-

rhage of the pancreas was made but it later ap-

peared that the diagnosis was wrong, and the acute

condition cleared up. The court said:

"Whether this illness was correctly diag-

nosed as hemorrhagic pancreatitis, or not, it

would seem to have been beyond all question, a

serious illness, and one the recollection of which
would have been imposed upon any man of the

presumed intelligence of Mr. Finney. The seri-

ous character of such an illness is emphasized
by the fact that though the attending physicians

tvere apprehensive of a fatal result, they tvere

unable to diagnose it to their satisfaction. Those
who pass upon the risk upon the life of the
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insured, have the right under their contract,

to know of such an illness, and if they have
been properly informed, might well have paused
before they accepted it. * * *

"The illness in 1901 * * * would have been
none the less a serious illness if it were really

an acute attack of the patient's chronic gastric

trouble. The court below has, we think, mis-
takenly said that the true constructicm of the

language must be that the applicant has never
been so seriously ill as to permanently impair
his constitution. To indulge in such a refine-

ment is to ignore the substantial value of such
a warranty, and to invite in each case, where
the insurer has sought to protect itself, the

exercise of an ingenious and subtle causistry

to defeat the ordinary and obvious meaning
of the words used: We think, therefore, that

the serious character of the illness was estab-

lished hi/ such clear and uncontradicted testi-

mony, that the jury should not have been per-
mitted to find otherwise. * * * ''

On this point we desire again to call the court's

attention to Huhhard vs. Ins. Co., supra, quoted at

length on page 75 herein.

There, the facts, it will be remembered, were

peculiarly parallel with those at bar. The insured

had been suffering for a number of years with a

symptomatic illness; that is, from an illness which

consisted of symptoms arising from an uncertain

cause, as did the illness of the insured in the present
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case. There, as here, there was a variance in the

diagnosis. The court after reciting the rule that:

"Questions and answers in an application

do not ordinarily concern incidental disorders

or ailments lasting only for a brief period, and
unattended by any susbtantial injury or incon-

venience, or prolonged suffering,"

held tliat the illness from which insured suffered

did not come mthin that rule, but that it was, as

a matter of law, serious and one which he was bound

to disclose to the insurance company ; and that fr(mi

his failure to do so, the fraudulent intent was con-

clusively presumed, and the jury were i^roperly

instructed to return a verdict for the defendant.

In State Bank vs. Ins. Co., supra, the insured

suffered severe abdominal pains, diagnosed as uteral

calculus. He went to the hospital for an operation,

but before the operation he pased a stone and was

discharged as cured. The court said:

**No doubt the questions in these applica-

tions should have a reasonable interpretation.

An applicant may have had some ailment or

indisposition of so slight and temporary a char-

acter as to have left no impression upon his

memory. A consultation of a physician may
have been for such a minor ailment as to fall

within the same category. But the malady for

which the assured was in the hospital was not

of such a character. The answers of the as-

sured were not substantially true and the jury



109

could not reasonably have so found, even if the

questions and answers are interpreted most lib-

erally in his favor. * * * The hospital records
showed that four days before his admission, he
was seized with severe pains, at times so excru-
ciating, that he cried, and considerable mor-
phine was necessary to quiet the pain. An
X-ray examination showed a left uteral calcu-

lus, and the patient was prepared for an opera-
tion. The record also stated that six months
before, the patient had had an attack of uteral

calculus. Dr. Rawleigh, who examined liim,

testified the pain which he suffered was as

severe almost as any pain one can experience.

These facts were not in dispute. From them no
reasonable conclusion could be reached, that

the assured 's statements that he had not been
ill and had not consulted a physician, were false

and known by him to have been false when he

made them."

In Sovereign Camp vs. Thorner, 149 N. Y. S.

345, the facts are almost identical with those at

bar. There the insured suffered acute abdominal

pains, so severe that he thought at times he would

die and his trouble was diagnosed as gastritis. The

court said :

"The evidence shows that insured for two
or three years before his death had been suf-

fering severe spells of indigestion, some of

which were so severe as to leave him apprehen-
sive that they would result in his death, and it

is also clear that he knew that these attacks

were caused by indigestion, or some serious dis-

order of the digestive system. * * * It is argued
that the evidence shows that indigestion is a
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common ailment, which a large majority of peo-

ple are subject to, and that it is not regarded
as a disease, but merely as a disordered condi-

tion of the stomach, due to some indiscretion

in eating food that does not agree, and if

Thorner had only an occasional attack of a mild
indigestion, there would be force in the argu-
ment of counsel. But the evidence shows con-

clusively that insured for three or four years

before his death, had frequently suffered

greatly from these attacks; that some of them
were so serious as to cause him to fear that

he would not survive. It is therefore jjlain

that the indigestion that he was suffering from
was not the harmless type that is so common.
It was an aggravated, dangerous form and
insured being a man of intelligence, must
have known the serious nature of these at-

tacks.

"Upon the whole case, after a thorough
consideration, we have reached the conclusion

that the verdict was flagrantly against the

evidence."

Nor can it be questioned that the uncontra-

dicted evidence conclusively showed that the insured

himself fully appreciated the serious nature of his

disorder. Beyond the long period of its existence;

the severe pain which he suffered ; the recommenda-

tion by three physicians of a major operation; the

fact, as stated by Dr. Sears, that when he came to

him, insured was "seriously concerned" about his

health;—beyond all these, is the more conclusive

fact that he went from his home city, with its
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hundreds of physicians, to a foreign city, there to

consult Dr. Sears *'as a court of last resort." The

evidence showed that Mr. Winn was a busy man

with an extensive business under his direction;

that he was devoted to his home, his friends and

his golf. All these facts compel the conclusion

that at that time Mr. Winn realized, or at least,

believed, that there was something seriously wrong

wtih him. No man in such circumstances would have

spent six weeks in a hospital, in a foreign city,

away from his business and his home and friends,

for any other reason.

DENIAL OF ATTENDANCE WAS FALSE AS
MATTER OF LAW.

But even if there could be any question as to

insured's intent to deceive in failing to disclose

his illness, there can be none in respect of his

failure to disclose the medical attendance for that

illness. All of the authorities agree in this respect.

The reason for the distinction is that an answer

to an inquiry as to illness involves, in some degree,

the expression of an opinion; wJiile the question

as to attendance hi/ a physician calls for a statement

of a concrete fact within the knowledge of the ap-

plicant.
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Aetna Life vs. Bolding, supra;

Harris vs. New York Life, supra;

Lewis vs. Ins. Co., supra;

Mutual Life vs. Gileynse, 217 N. W. (Mich.)

790;

Germania Life vs. Cline, supra;

Mutual Life vs. Chandler, supra;

New York Life vs. Bullock, supra.

In Neiv York Life vs. Bullock, supra, the court

said

:

"The insured admitted his consultations

and treatment by Dr. Adams, but contends that

in view of the diagnosis and the prognosis of

recovery, insured's failure to disclose in his

application his treatment by Dr. Adams was
not material, and therefore not a misrepre-
sentation. In this view the court does not
concur. * * *

"Whether or not the applicant had con-

sulted a physician within the past five j^ears

was a subject of special inqury.

"If the question propounded tends to elicit

a reply which would naturally and reasonably
influence the judgment of the underwriter in

estimating the character of the risk, the ques-

tion is material.

'^The question of consultation of a physi-

cian has no relation to the patient's condition

of health, nor has it reference to the necessity

or reason for the consultation. The general
question, such as appears in this policy, is
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wholly distinct from the existence of disease,

and means exactly what it says. By answering
these questions in the negative, applicant wrong-
fully withheld from the insurance company the

means of making further investigation."

In Aetna Life vs. Bolding, supra, the court said

:

"Although it might have been a matter
of opinion with insured as to whether he was
suffering any ailment or disease, he knew he
was then consulting physicians for some one
or more of the diseases mentioned in the list

of questions. Those questions specifically re-

ferred to any disease or ailment, and conse-

quently called for information from him as to

any consultation with his physicians concern-
ing a disease of his gall bladder, tuhether or not,

in his opinion, lie urns suffering from such ail-

ment or disease. It was material, because the

insurance company had the right to rely upon
it and decide for itself whether it would take
the risk, is well settled."

In Letvis vs. Ins. Co., supra, the court said:

"Of course, a secret, insidious malady, like

Bright 's disease, might be wholly unknown to

applicant * * * But the applicant was bound
to know whether he had consulted am^ physi-
cian, and would be able to give the names, and
then the company would be in a position to

determine for itself whether or not it would
enter into the contract. The applicant ought
not to be permitted to withhold such informa-
tion, and the beneficiary be allowed to recover
on the ground that such consultations were im-
material and had no influence upon the ques-
tion of whether the contract would be entered
into, or did not result in causing insured's
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death, since that would be depriving? the com-
pany of its right to decide for itself whether

. it would take the risk. That would he permit-
ting the applicant to decide for the company
the important question of ivhether it tvould in-

sureMpplicant's life."

In Mutual Life vs. Gileynse, supra, the court

said

:

"It is insisted that the ailment for which
Dr. Freeman treated insured was not serious,

and that his representations were made in 'good

faith. * * * It is quite easy to say that one
may regard himself in good health, and so hon-
e^ly ^tate, although he is, as a matter of fact,

afflicted with a fatal malady. But the con-

sultation with a physician and the taking of

treatments for an ailment are such facts as

to make it difficult to understand how in a good
faith effort to truthfully and fully answer the

questions, they were overlooked."

In Mutual Life vs. Chandler, supra, the court

said:

"The reason is that a pei^son may be
afflicted with a disease without being aware
of it, and the answer is in good faith. The
representations, however, that he had not con-

sulted any other physician is practically within
his knowledge, and the law requires in such
cases the utmost good faith and full disclosure

in answer to direct inquiries on the part of

one making an application."
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THERE IS NO EXPLANATION OF IN-

SURED'S CONCEALMENT OF FACTS
CONSISTENT WITH AN HONEST IN-

TENT.

Further, upon this point, it is only necessary

to consider what possible explanation there can be

of insured's concealment of the facts, other than

an intent to deceive. It is utterly impossible that

he could have forgotten either his illness or the at-

tendance by the physicians. There was no show

that his memory or other faculties were in any way

impaired. On the contrary, plaintiff herself testi-

fied (Rec. p. Ill)

:

"Mr. Winn was a bright, intelligent, suc-

cessful business man. He started from nothing
and built up a good business and was keen on
his toes in handling his business. He always had
a good memory. The process of taking out in-

surance was not a new one to him. He had
taken out a number of policies in previous years,

and had experience in making out applications."

It is inconceivable, of course, that the defend-

ant could have forgotten an illness lasting six or

seven years, during which he suffered at frequent

intervals, the most excruciating pains, and for which

three physicians had advised a major operation, and

for which he spent six weeks in a hospital in a

foreign city.
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NOT QUESTION AS TO WHETHER PHYSI-

CIAN'S DIAGNOSIS WAS CORRECT.

In the court below, plaintiff argued that his

failure to disclose the illness and attendance there-

for was consistent with an honest intent, for the

reason that it was later proven that the diagnosis of

that illness was incorrect; and to establish that it

was incorrect, plaintiif was permitted, over defend-

ants' objection, to show that the post-mortem ex-

amination did not confirm those diagnoses. It is

true that Dr Blackford's tentative diagnosis of

peptic ulcers was not confirmed. It is also true

that while both Dr. Sears' testimony and the post-

mortem showed a slight inflammation of the gall-

bladder (cholesystitis) it is probable that the symp-

toms of pain were not caused by that condition, but

by the bowel obstruction which finally caused death.

But all of this was entirely beside the ques-

tion and wholly immaterial. In the first place, it is

well settled that where an applicant has consulted

a physician who diagnosed him as having a certain

disease, it is his duty to disclose that fact, even

though he may believe that the diagnosis was not

correct.

Loving vs. Ins. Co., supra;

Tutweiler vs. his. Co., supra.
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But more important is the fact that the false

statements were not made in answer to inquiries as

to a specific disease or as to medical attendance for

a specific disease. He was asked to state if he had

ever had a serious illness. An illness is none the

less serious because not accurately diagnosed, or

even if it be not diagnosed at all. In fact, the diffi-

culty and uncertainty of diagnosis may make it all

the more serious. As was said by the court in

Equitable Life vs. Keiper, supra:

"The serious character of such an illness

is emphasized by the fact that, though the at-

tending physicians were apprehensive of a fatal

result, they were unable to diagnose it to their

satisfaction."

Again, insured was not asked to state for what

diseases he had been attended by a physician, but

for what "complaints." "Complaints" in this sense

is synonymous with "ailment," and means a feel-

ing of being or feeling unwell. The defendant, in

asking the ninth question, was concerned not in

knowing what diseases he had had, but what physi-

cians he had consulted and what was the complaint

or symptoms which was the occasion for such con-

sultation. In Htibhard vs. Ins. Co., supra, the court

said:
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"In this connection it is proper to observe
that the questions do not sto^) with word 'dis-

ease,' but add the words 'or ailment.' It cannot
he questioned that these words must he accepted
as hroadening out the expression and covering
mere symptoms/'

And in Travelers Ins. Co. vs. Pomerantz, 158

N. E. (N. Y.) 21, the court said:

"Disease is one thing; medical or surgical

attention for a disease or an ailment, other than
a disease, is quite a different thing. Ailments,
indispositions, sickness do not necessarily con-

stitute disease. The same principle must be true
repecting medical or surgical attention. * * *

Although no disease may have developed, symp-
toms ivhich have required medical attention

might indicate conditions from tvhich disease

might generate. The insurer indicated by
statement 12 (as to physicians) that it wanted
to know the facts, and that it intended and
expected the applicant to speak the truth, so

that it might acquire information concerning
him."

The authorities are unanimous in holding that

the fact that the diagnosis of a physician may later

prove to have been incorrect, does not relieve the

applicant of the obligation to name such physician

in response to an inquiry as to any physician by

whom he was attended.

In Lewis vs. Ins. Co., supra, the court said

:

"While it is not conceded that any of the
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doctors found what they said they found, yet

it is conceded that insured did consult a doctor
who testified that he did have stomach and liver

trouble and a skin disease other than the one he
reported. He said in the statement he had con-

sulted only one doctor for eczema only. Clearly
the insured was consulting these various doc-

tors for some ailment, and clearly he could not
have failed to remember the fact of such con-

sultations. * * *

"Where there has been a continuous and
repeated consultation of physicians, extending
over a period of time, which would be likely

to raise apprehension in the mind of a reason-

ably prudent person that perhaps there might
be some reason for suspecting unfavorable con-

ditions and possible grounds for not accepting

the applicant as a risk, then a failure to make
full, complete and true answers ought to afford

ground for rescission."

In Loving vs. Ins. Co., supra, the court said:

"And since error in any diagnosis is pos-

sible, the questions asked the insured were de-

signed to elicit such information as, taken with

the physical examination, would reduce the pos-

sibility of error. And, therefore, questions re-

lating to insured's history must be regarded as

material. While it is possible that the physician

who diagnosed the illness as tuberculosis was
mistaken, it is not probable that if the insur-

ance company had known the fact, it w(ndd
have issued the policy. The issue in such a

case is not whether the applicant had either at

or before the time of application, actually had
the disease, but ivhether he concealed froyn the

insurer facts knotvn to him, of such provative
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force that it would have been accepted by
them."

In Tutweiler t'S. Guardian Life, 42 Fed. 2nd

208, the eourt said:

"It would be immaterial that the doctor
was mistaken in diagnosis; if he honestly be-

lieved Davis was suffering from syphilis and
treated him accordingly, and Davis concealed
that fact in his application, the fraud would
vitiate the policy. Furthermore, it is just as

material and as much a breach of warranty to

conceal the fact that he had been treated at all

by any physician within five years. Had he an-

swered that question truthfully, and there is

no doubt that his answer was false, the insurer

would have been put upon inquiry and the

slightest investigation would have disclosed the

true facts."

In other words, it is for the company to de-

termine what information it shall have; and not

for the applicant to determine what he shall give.

The company does not ask his opinion as to whether

or not any particular medical attendance may be

of importance to it in passing upon the risk. It asks

for the facts so that it may form its own opinion

in that respect. As was said by the court in Sladden

vs. Ins. Co., 86 Fed. 102

:

"The impropriety, not to say absurdity, of

permitting an applicant for insurance to de-

termine what matters of health, which at the

time were thought grave enough to go to a
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physician about, were too slight and unim-
portant to mention to a medical examiner, could

not well be emphasized more strongly than by
the facts in this case."

BELIEF HE WAS CURED DID NOT EXCUSE
FAILURE TO DISCLOSE ILLNESS.

Again, it was argued in the court below, that

in view of the assurances given him by Dr. Sears,

and the apparent improvement under his treat-

ment in the Portland hospital, insured, in good

faith, believed that he was cured of his trouble

and in good health at the time of the application.

That argument is futile, because the inquiry was

not directed to the then condition of his health.

What the company asked for and what it was en-

titled to have, was his past health history.

In New York Life vs. Simmons, supra, the

court said

:

"We understand the reasoning of this

judge to be that since the applicant in Febru-
ary, 1930, may have believed that he was cured,

there was no intent to deceive by concealing

the fact that within three years he had been
under treatment for symptoms of diabetic, and
within two years had iDeen going to a physician

for examination. * * * The question asked hy
the examining physician for the insurance com-
pany did not involve an opinion as to whether
he was cured, hut a categorical question as to

whether he had consulted a physician within
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five years, and tvhether sugar had been found
in his urine. These were facts which, in good
faith, the company, regardless of the Massa-
chusetts statute, was entitled to know. If the

questions had related to his jDresent condition

and he really believed that his condition had
changed, it might militate against any conclu-

sion that the concealment of any facts relating

to his condition at the time of making the sec-

ond application, was with intent to deceive.

But the representation was as to the past trans-

actions and conditions, about which the com-
panj^ was entitled to be informed.

In Atl. Life vs. Hoefer, supra, the court said:

*'If this medical hitsory of the insured had
a material bearing on the risk involved, the fail-

ure to communicate it to the insurance com-
pany prevented recovery in this case; for it is

not sufficient that the insured believed he had
been C2(red when his blood pressure came down
after the removal of Jus tonsils and some of
his teeth. It was for the company and not for
him to decide 7ipon what terms, if at all, it was
ivilling to insure his life."

In closing the discussion upon this point, we

again point out that the testimony as to insured's

illness and atendance by physicians absolutely un-

disputed and unquestioned. It appeared that Doc-

tors Blackford and Dowling are physicians of good

standing, and the facts to which they testified must

be accepted as a matter of law, as the facts of

the case.
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In Germania Life vs. Cline, supra, the court

said:

"The testimony of the doctor is neither

disputed nor in any substantial respect dis-

credited in the slightest degree. His veracity

is in no degree impeached by the slight inac-

curacy of his diagnosis. The fact of the con-

sultation was conclusively established and the

jury should have been so instructed."

In Myers vs. Ins. Co., supra, the court said

:

"There was no attempt made to contradict

in any way the testimony of the doctors and
the jury could not be allowed to disregard it."

Further, the testimony of Drs, Blackford and

Dowling was confirmed by plaintiff's witness, Dr.

Sears, that when insured consulted him he told of

the consultations and diagnoses of these doctors.

While he did not give their names, it is clear that

he was referring to them.

In conclusion upon this point, we submit that

it appeared from the uncontradicted testimony, that

the insured knowingly made representations as to

material matters, which were false, as a matter of

law, with the intent to induce the company to issue

the policies, and that, there being on other ex-

planation for his conduct, the intent to deceive will

be presumed.
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INTENT TO DECEIVE CONFIRMED BY
POSITIVE FACTS.

However, we are not compelled in the present

case to rely upon the presumption alone as that

presumption is fully confirmed by the positive facts

disclosed by plaintiff's evidence.

It will be noted that in answer to Question 6-E,

(Defendant's Ex. A-6) insured stated that he was

in a sanitarium in Portland to rest after the in-

fluenza. He amplified that statement by stating to

Dr. Henby, the medical examiner, that he had had

influenza lasting four days, and that he went to Dr.

Sears' sanitarium in Portland to rest, as he could

not, if he stayed in Seattle, have any rest. (Rec.

p. 67.)

That this statement was false, and that insured

knew that it was false, conclusively appear from his

letter to Dr. Sears, asking for his assistance in get-

ting the policies. In that letter (Plaintiff's Ex. 4)

he wrote in part:

''In taking out more insurance, it was
necessary to give your name in connection with
the illness of last January. I told the insurance
company that it was more or less a breakdown
brought on by the flu, tvhich may he only par-

tially true/'
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This statement was not partially true; it was

wholly false. We ask the court to read in full the

testimony of Dr. Sears. (Rec. p. 90 to 103.) In all

that testimony, there is not one word that insured

ever had influenza, or any similar trouble. Nowhere

is there a word suggesting that the insured came to

him to rest up after the influenza, or after anything

else. His testimony was precise, definite and un-

equivocal, that insured came to Mm ''as a court of

last resort,^' for the ''same illness'' for ivhich he

had constdted Dr. Blackford and Bowling and one

unnamed physician; an illness characterized by

severe abdominal pain, from which he had suffered

for six or seven years.

Further, to make it more certain, if that could

be possible. Dr. Sears testified that his institution

was not a sanitarium, and was not an institution

for the rest cure; but that it was a *' medical hos-

pital, for the medical treatment of any and all

diseases."

In response to that letter. Dr. Sears wrote to

Dr. Henby on May 21st (Plaintiff's Exhibit 3; Rec.

p. 149) :

"Mr. J. S. Winn, of Seattle, came to me
in January of 1928, suffering more from fatigue

as result of overwork, caused by the 'flu'."
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In the face of these facts disclosed by plain-

tiff's evidence, can there be any doubt of insured's

deliberate purpose to conceal from the defendant

the true facts ? It seems to us that this letter throws

a vast light on the whole situation. It discloses that

insured wanted the insurance and that he knew that

he was regarded as a doubtful risk. He felt that it

would be unwise to conceal the fact of having spent

six weeks in the hospital and it was "necessary" to

mention Dr. Sears. However, to minimize the effect

of the disclosure, he falsely stated the purpose of

his visit there. Further, to forestall the defendant

getting the real facts, he wrote to Dr. Sears as he

did, and secured from him a letter to Dr. Henby,

intended to forestall any inquiry which the defend-

ant might otherwise make.

It is not necessary that the court believe that

the insured had any malign purpose to defraud the

defendant. He may have believed that he was cured

;

that he was a proper risk and that his deceit would

not in fact harm the defendant. But it is beyond

all question that he deliberately and purposely con-

cealed the facts as to the medical attendance and

falsely stated the facts as to his presence in the hos-

pital, because he knew and fully appreciated that,

with knowledge of those facts, defendant might

reject his application.
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IV.

THE COURT ERRED IN ITS INSTRUCTIONS
AS TO WHAT CONSTITUTED A FALSE
STATEMENT IN RESPECT OF ATTEND-
ANCE BY PHYSICIAN.

By items (b) and (c), second specification of

error, we raised the question as to the court's in-

struction as to what would constitute a false state-

ment with reference to attendance by physicians.

3y its sixth request, defendant asked that the court

instruct

:

**I instruct you that if you find from a fair

preponderance of the evidence that during tlie

period of three years immediately preceding
the medical examination, that is three years
immediately preceding the 25th day of October,

1930, the insured Joseph L. Winn, had ever
been attended by any physician, other than Dr.
Turner, then his statement in that respect was
untrue; and if you find such untrue statement
was made with intent to deceive the company
and to induce it to issue the policies; and if

you further find that the company was in fact

deceived by such untrue statement and was
thereby induced to issue the policies of insur-

ance, it will be your duty to find a verdict for

the defendant."

We submit that this instruction should have

been given. It correctly stated the law as established

by the authorities before cited. By his answer to
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tliG 9tli question, naming Dr. Turner, he denied

attendance by any other physician. The facts which

a truthful answer to the inquiry would have dis-

closed, were material as a matter of law. They were

made so by the contract of the parties.

Jeffries vs. Ins. Co. supra, and authorities

cited under Point II supra herein.

If the answ^er given was untrue, and if it was

made with intent to deceive the defendant, and did

deceive the defendant and induce it to issue the

policies, plaintiff was not entitled to recover, and

the jury should have been so instructed.

Upon this phase of the case, the court instructed

as follows

:

"You are instructed that if you find from
a fair preponderance of the evidence that dur-

ing the period of three years immediately pre-

ceding the medical examination, that is three

years preceding the 25th day of October, 1930,

the insured, Joseph L. Winn, had ever been
attended for any complaint other than one
which was slight and temporary in its nature,

by any physician other than Dr. Turner, then
his statement in that respect is untrue."

This instruction was erroneous, both in that it

incorrectly stated the law, and that it submitted to

the jury an issue upon which there was no question

of fact. By that instruction, the jury were told that
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even though the answer was untrue, and even though

it were made with intent to deceive and did deceive,

they might yet find for the plaintiff, if they believed

that the medical attendance, concerning which the

imtrue answer was made, was for a complaint

"slight and temporary in its nature." And it may

well be said that, in view of the uncontradicted tes-

timony, the jury could only have reached a verdict

for the plaintiff hy such a finding. Can it be that a

verdict will be permitted to stand, based upon a

finding by the jury that that complaint, lasting over

six or seven years, was tempopary? Or that that

complaint, from which he suffered pain so severe

that he thought he would die, for which three phy-

sicians recommended a major operation, and for

which he spent six weeks in a hospital, was slight?

That the instruction as given was erroneous,

we refer to the authorities hereinbefore cited, and

cite the following in which similar instructions were

considered

:

McEwen vs. Ins. Co., 183 Pac. (Cal.) 373;

New York Life vs. Hunter, 32 Fed. 2d 173.

In the McEiven case insured denied ever having

an accident. The evidence showed that, contrary to

his statement, the insured had been kicked by a

mule. The defendant asked, as did the defendant
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here, an instruetion to the effect that if the jury

found that the insured had been kicked by a mule,

and that the untrue statement was made with intent

to deceive, they should find for the defendant. The

court gave the instruction, with the qualification,

"If you find such injury was such that it might

have a tendency to affect the longevity of the de-

ceased;"—that is, if the jury should find that the

injury was a serious one and not 'slight and tem-

porary.'

The court said

:

"In view of the uncontradicted evidence,

it is impossible to conceive of the jury reaching
a verdict except upon the hypothesis that the

accident did not have a tendency to affect the

longevity of deceased. * * * The opinion
of the jury upon the question as to whether the

injury affected his longevity, had nothing to do
with the truth. By asking the question as to

accidents, the company fixes its estimate of its

importance and the applicant acquiesced there-

in. 'It would be a violation of the legal rights

of the company to take from it its acknowledged
power to make its opinion the standard of what
is matterial, and leave that fact to the deter-

mination of the jury'." Citing Jeffries vs. Ins.

Co., supra.

In the Hunter case, insured, in answer to a

question, denied that he had ever spat blood, and

the evidence showed that he had done so. Tlie court
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instructed that if the insured spat blood occasion-

ally, without realizing that it was caused by any

pathological condition of the throat, lungs or

stomach, the effect would not be a failure to cor-

rectly answer the question; and that it was neces-

sary that he recognize and knew that it was the

result of disease and not some temporary injury or

infection of the mouth. The court said of this in-

struction :

"This we hold was error, as insured must
have kno^\^l that the blood spitting was not

local and temporary, and a finding that it was
so, or did not have a deeper source than his

mouth, would be without any substantial sup-

port in the evidence. Again, the inquiry was
not concerning a disease so that the jury might
pass upon the issue of good faith. It was a

concrete symptom that had been polonged and
recurrent and was clearly of the seriousness

that, whatever the cause, the company was en-

titled to be advised of it, for the purpose of

deciding upon the risk. The answer of insured
was material and was shown by the undisputed
evidence to be untrue, to his knowledge. In any
event, the verdict could not be sustained in the

exercise of judicial discretion. For these rea-

sons, the instruction should not have been given
and the request of the company for a per-

emptory verdict should have been granted."

It seems to us that this decision is decisive as

to the error of the court's instruction. In the pres-

ent case, as there, the insured was not asked as to
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the existence of a disease, but as to a concrete fact,

and it was not for the jury to determine whether or

not a truthful answer to the inquiry was material.

Again, in the present case, as there, the symptoms

from which he' suffered, had been so "prolonged

and recurrent'' that the defendant was entitled to

be advised of the fact, so that it might determine

for itself whether it would accept the risk.

That this instruction was erroneous, in that it

was not warranted by the evidence, was squarely

held in Hiihhard vs. Inc. Co., supra. There, it will

be remembered, the facts were very similar to those

in the case at bar. The plaintiff urged that the

inquiry as to attendance by physicians did not have

reference to a slight or trivial ailment, and that it

should have been left to tlie jury to determine

whether, under the facts of that case, insured had

been attended by physicians within that interpreta-

tion of the term. The appellate court accepted plain-

tiff's contention as to the meaning of the word

"attended," but held that under the facts, the

insured's illness was of such serious nature that it

would have been error to submit the question to the

jury. The court said:

"We accept the proposition of the plaintiff

with reference to the word 'consulted' found in
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these questions, that it would not relate to the
opinion of a physician concerning a slight and
temporary indisposition, speedily forgotten. Tlie

difficiilty is, however, that the question has no
relation to the faets at bar.

'

' Under the circumstances, as we shall more
clearly show when we come to deal with the

specific facts, there tvas nothing which the court

below tvas required to submit to the jury."

The court then goes on to review the facts, from
which it appeared that insured's trouble was one of

long standing, and that, although the illness was

only symptomatic and the diagnosis was uncertain,

it was, as a matter of law, of such seriousness that it

would have been error to have permitted the jury to

find that it was slight or temporary.

By its 10th request (Specification II (c) (page

23 herein) defendant requested the court to in-

struct the jury upon the meaning of the word "at-

tended," as used in the 9th question of the medical

examination, to the effect that a person is attended

by a physician "when such person goes to a phy-

sician and tells him of any illness or complaint,

for the i)urpose of securing from the physician

medical advice or treatment." This is a correct

interpretation of the word. Webster defines "at-

tend": "to care for, look after; to visit profession-

ally, as a physician." It does not, of course, neces-
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sarily involve the giving of medicine or the render-

ing of any other particular medical service, as such

medicine or service may not be necessary. It in-

volves only the establishment of the relation of

physician and patient, and it is a matter of common

knowledge that it is commonly nsed in that sense.

That this instruction was a correct statement

of the law was squarely held in Huhhard vs. Ins.

Co., supra. There, as here, the applicant was asked

to state the name of the physician who had '* at-

tended" him, and for what "ailment," during the

past five years. The court said

:

"The question therefore turns on the words
found in the question, 'consulted,' 'attended,'

in connection with the word 'ailments,' * * *

The reasonable and natural intentment of this

group of questions in this particular, is that

accepted by Judge Devens in Cohh vs. Ins. Co.,

26 N. E. (Mass.) 230; 10 L. R. A. 666, where
he approved an instruction to the jury:

" 'If the insured, being as he supposed, in

the need of a physician, went to him for the

purpose of consulting him as to what was the
' matter with him, and had an interview, answer-
ing such questions as the physician deemed per-

tinent, receiving aid, advice or assistance from
him, the insured consulted a physician within
the meaning of the interrogatory.' "

It will be noted that this instruction, approved

in tlie Huhhard case, is in identical purpose and
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nearly identical language, as the one refused by the

court in the present case.

Whitney vs. Ins. Co., 169 Pac. (Cal.) 997;
White vs. Ins. Co., 27 L. R. A. (Mass.) 398.

Upon the meaning of the word "attended" the

court instructed as follows:

'*Now the use in this question—he was
asked to state on what dates and for what com-
plaints he had been attended—that word 'at-

tended' there—one of its ordinary meanings is

'stayed with.' While that is an awkward ex-

pression in speaking of a physician's treatment
of a patient, it may include in its meaning a
degree of continuity,—something substantial in

the way of duration."

The first objection to this instruction is that it

left to the jury to determine the meaning of the

word "attended," as used in the question. This was

clearly error. This precise question was decided by

the court in the Hubbard case. There, as here, the

plaintiff contended that it should have been sub-

mitted to the jury to determine the meaning of the

word, and whether the insured had been attended

by a physician within that meaning. The court held

that this was error; that it was for the court to

determine the meaning of the word, and that, under

the facts of that case, as a matter of law, the plain-

tiff had been attended by a physician. The court

said

:
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"The plaintiff, in error, maintains that the

ease should have been submitted to the jury,

for the jury to interi)ret the effect of the ques-

tions and answers on which the case turned.

The law on that point, however, is clear. It is

true that the essential words which we have
occasion to consider have no technical meaning
and are not know^n to the law. They are in

comm(m use, and as to them, the law gives the

jury no exact or peculiar construction as ap-

plied to a mixed, complicated or disputed con-

dition of the rules. On the other hand, where
the facts are clear, it is the undoubted duty of

the court, as settled by the uniform practice,

to assume to itself the exclusive construction

and application of words in common use, used
in a written contract, to the same effect as it

would words of a technical character known to

the law."

The court having thus held that it was for the

trial court, as a matter of law, to define the word

"attend," goes on as above noted, to adopt, as that

definition, the definition quoted from the Massachu-

sets case, of the word "consulted."

Further, this instruction was erroneous in two

other important respects. First, it told the jury

that the word used in this sense was ambiguous,

and of uncertain meaning. From that instruction,

the jury might well have inferred that the insured

did not understand the question, and that, therefore,

there could have been no intent to deceive. The
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word is in no sense ambiguous, and it was so held

in the Htihhard case.

It is a matter of common knowledge that,

as was stated in the Huhhard case, the word is

commonly used to denote the rendering of medical

service, and is so defined by Webster. To hold that

a word, used in a common sense, and in a sense

approved and sanctioned by Webster, is ambiguous

must certainly be error.

The instruction as given, was erroneous for the

further reason that the jury were told that the word

implied some duration of time, that is, that the

medical service, to constitute attendance, must in-

clude more than one consultation or visit. Under

that instruction, the jury were justified in finding

for the plaintiff, without regard to the seriousness

of the complaints for which insured consulted Drs.

Blackford and Dowling, on the ground that neither

of such consultations extended over any considerable

period of time.

V.

Defendant requested the court to instruct the

jury upon the intent to deceive, as follows:

"I further instruct you, however, that if

you find the insured did make any false declara-
tion in his medical examination, and that he
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knew the same to be false, then it will be pre-
sumed that such false declaration was made
with the intent to deceive the company, and
that such presumption will continue until it has
been overcome by other evidence in the case."

This instruction clearly stated the law^ as es-

tablished by the Supreme Court in Mutual Life vs.

Green, supra, and the other authorities cited under

Point II, b, herein. It is in identical purport with

the language of the Washington court in the Quinn

case, supra, where it said

:

"Where one has made a false representa-
tion, knowing it to be false, the law infers that

he did so with intent to deceive."

This is merely a statement of the fundamental

principle that one is presumed to intend the natural

consequence of his ow^n conscious act. No similar

instruction w^as given and the jury were left without

any instruction as to the bearing upon the question

of intent, of the fact, if they found it to be a fact,

that an untrue statement was knowingly made ; and

this, we submit, was highly prejudicial to the de-

fendant. It was, of course, impossible for defend-

ant to prove by concrete evidence, what w^as in

insvired's mind at the time he made the declarations.

The jury were properly instructed that the burden

was upon the defendant to prove intent by "cogent

I
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and convincing" evidence, but were left without any

instruction that the false declarations themselves,

if knowingly made, constituted such evidence.

VI.

THE COURT ERRED IN DENYING DEFEND-
ANT'S REQUEST TO AMEND.

By question 6-d insured was asked if he had

ever had medical or surgical treatment in a hospital

;

to which he replied: "Yes, appendectomy in 1904."

By question number 10 he was asked the question:

"Have you ever had dyspepsia?" to which he

answered: "No." By its amended answer, upon

which the case went to trial, no misrepresentation

was alleged in respect of the answer of these ques-

tions; nor was misrepresentation predicated in re-

spect of the failure to name Dr. Sears, in answer

to question.

Upon the trial, it will be remembered, Dr. Sears

called as a witness for the plaintiff, testified that

from December 31, 1927, to February 16, 1928, he

attended insured and that he was in the Portland

Convalescent Hospital for medical treatment. He

further testified that in the course of such treatment

he diagnosed insured's trouble as nervous dyspepsia,

and that he informed him of such diagnosis. (Rec.
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p. 99.) At the conclusion of Dr. Sears' testimony,

defendant asked leave to amend its amended answer

by alleging as further grounds of defense the false

statements with reference to attendance by Dr.

Sears, the hospital treatment and as to having had

dyspepsia, which motion was denied. (Rec. p. 103-

108.)

We understand, of course, that a request for

a trial amendment is addressed to the discretion

of the court, and that the action of the trial court

is subject to review only for an abuse of that dis-

cretion. It seems to us, however, that the present

is such a case. The rule, in respect of amendments

to conform to, is stated in Bancroft's Code Plead-

ings, Sec. 544:

"Ordinarily, it is proper in furtherance of

justice, to allow an amendment to make plead-

ings conform to proof presented at the trial.

The allowance of such amendments rests in the

discretion of the court, which, conformably to

the rule, is liberally exercised, when the op-
posing party is not misled thereby or prejudiced
in resj^ect to his substantial rights; and when
the amendment does not substantially change
the cause of action or defense."

In 4 Cyc Fed. Procedure, page 747, it is stated

:

"The defendant may be allowed to amend
his pleadings to conform to proof, and such
amendments will be permitted whenever justice

requires it. So defendant may be given the
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right to amend, to set up additional defense to

meet the evidence."

But it is difficult—in fact impossible—to form-

ulate any rule as to what amounts to an abuse of

discretion. We think it may be stated that whenever

such amendment would be in furtherance of justice,

and the opposite party is not taken by surprise or

otherwise prejudiced, the amendment should be al-

lowed, and that it is an abuse of discretion to refuse

it. In Bancroft's Code Pleadings, page 514, the

rule is stated:

"The refusal to permit an amendment
which is proposed at an opportune time, and
should be made in the furtherance of justice,

is an abuse of discretion on the part of the

trial court."

And it has been held that whenever the amend-

ment, otherwise proper, cannot operate as a surprise

or prejudice to the other party, it is an abuse of

discretion to refuse it.

Jensen vs. KoJilcr, 93 Wash. 8;

San Francisco, etc., Society vs. Leonard, 119
Pac. (Cal.) 405.

Here it appeared from plaintiff's own witness

that the statements of the insured were untrue in

three respects ; that in fact he had been attended by

Dr. Sears ; that he had been in a hospital for medical
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treatment, and that he had had dyspepsia. Prior to

Dr. Sears' testimony, the defendant had no knowl-

edge of the facts in this respect. The insured and

Dr. Sears were the only persons who had that

knowledge. At the time the request to amend was

made, it had already appeared in evidence that both

insured and Dr. Sears had untruthfully informed

defendant that the purpose of insured's visit to

Portland had been to rest after an attack of in-

fluenza. Certainly it was opportune to request the

amendment as soon as the true facts were disclosed

by Dr. Sears on the witness stand. Nor could plain-

tiff claim surprise at these facts, developed by its

own witness, and of which it undoubtedly had ad-

vance information. In fact, no surprise was claimed

in its objection to the amendment. (Rec. p. 105.)

The only ground of objection was that the

amendment as to the denial of dyspepsia had

previously been made and waived some three weeks

before the trial. At that time the plaintiff did claim

surprise, and for that reason defendant waived its

motion. (Rec. p. 106.) This waiver, however, we

submit, was without prejudice to defendant's right

to renew its request after the facts were disclosed

by plaintiff's witness, and when the claim of sur-

prise could no longer be made.
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VII.

(d) By its 11th and 12tli requests (Rec. p.

130-131) defendant asked the court to submit to the

jury the alleged misrepresentations set forth in its

proposed amendment, which requests were refused.

These alleged misrepresentations were of specific,

definite facts. Their falsity was established by

plaintiff's own witness. Had the jury been in-

structed that they might find for the defendant

upon the groimd of these misrepresentations, a

different verdict might have been returned. We
submit that it conclusively appears that defendant

was prejudiced by the denial of the amendment and

the requested instructions; and that it is equally

conclusive that the granting of those requests would

liave in no way prejudiced the rights of the plaintiff.

If this court shall be of the opinion that the

amendment should have been granted, it will, we

assume, consider the facts as to assured 's misrepre-

sentations as to attendance by Dr. Sears, hospital

treatment, and dyspepsia, in connection with our

motion for a directed verdict. As to those matters,

there is, of course, no dispute in the evidence. The

declarations themselves are a part of the policy and

the facts showing their falsity, were made of record
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by the plaintiff himself. The inquiries in answer to

which the misrepresentations were made, called for

specific facts. Had he ever been in a hospital for

medical treatment *? He answered no. The facts

were that he was in a hospital for medical treatment

for a period of six weeks. Had he ever had dys-

pepsia ? He answered no. The facts were that at

least, he had symptoms of that disease; and that

those symptoms had been diagnosed as dyspepsia,

and that assured was so advised. Certainly, under

the authorities we have cited, these inquiries called

for facts material to the contract, and to w^hich it

was the duty of the insured to make truthful

answers. That he failed to do so conclusively

appears from plaintiff's own witness.

Further, the misrepresentations as to these

matters have a cogent and important bearing upon

the question on intent. We have already considered

in that respect insured's statement with regard to

his presence in a hospital, and will refer here,

l)riefly only, in that connection to his denial of ever

having had dyspepsia.

When insured went to Dr. Sears, he was greatly

concerned about his health. (Rec. p. 103.) He had

consulted a number of physicians who had made

various diagnoses. He went to Dr. Sears as a court
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of last resort. Dr. Sears put him through a process

of elaborate tests and examinations and then advised

him that he had none of these organic diseases, but

that he only had dyspepsia and that an operation

was not necessary. After his long sufferings of six

or seven years, and his undoubted anxiety at the

possible necessity of an operation, the belief that he

only had dyspepsia and that an operation was not

necessary, certainly must have been one of deep

impression indelibly fixed in his mind. Why then

did he make the untruthful answer when he was

asked the specific question as to whether he had

ever had dyspepsia? It was not that he had for-

gotten it. If he in good faith believed that he was

cured, and that he was a desirable risk, why did he

not tell the truth, confident that that truth would

not lead to his rejection?

It seems to us that there is only one possible

conclusion to be drawn from the undisputed facts,

and that is that his failure to state the truth was

because he feared its effect upon his application;

and that if anything more were needed in that

respect, his denial of ever having had dyspepsia

established beyond question his intent to deceive the

defendant.
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VIII.

IT WAS ERROR TO ADMIT TESTIMONY
TENDING TO SHOW ERROR IN DIAG-

NOSES OF PHYSICIANS AND AS TO

CAUSE OF DEATH.

(a) Over the objection of defendant, plaintiff

was permitted to introduce false testimony upon the

cross examination of Dr. Nickson, who made the

post-mortem examination.

"Q. From your examination, I will ask

you whether in your opinion, or whether your
report shows that the death of Mr. Winn was
due in any way to either peptic ulcer or pyloric

ulcer, or to a chronic cholecystitis?"

"A. It was not."

"Q. I will ask you whether or not a

chronic cholecystitis or peptic ulcer or pyloric

ulcer could have caused in any way the con-

dition which you found existing in Mr. Winn at

the time you made the postmortem?"

"A. I have never seen such a case."

This testimony was wholly immaterial to the

issues in the case. As noted in the authorities above

cited, the issue was not as to whether assured had

any specific disease, but whether he declared falsely

in stating that he had had no serioiis illness other
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than appendicitis in 1904 ; or in stating that he had

never been attended by any physician other tlian

Dr. Turner? If he had such an illness, or was at-

tended by any such physician, his answer was un-

true, without regard to the particular nature of tliat

illness, or the particular complaint for which he had

consulted a physician.

At this time Dr. Blackford and Dr. Dowling

had testified as to the insured's consultation with

them in 1927 and 1928, and each testified that at the

time of such consultation, insured suffered from a

serious illness and was in a serious condition. Each

testified that the diagnosis was difficult and doubtful

and that he made a tentative diagnosis of peptic

ulcers, and the other of cholecystitis; and each ad-

vised the insured that an exploratory operation was

necessary to determine the trouble.

It was proper for plaintiff to rebut this tes-

timony by any competent evidence that insured was

not seriously ill at that time, or that he did not

consult the physicians, but certainly facts merely

tending to show that the doctors were wrong in their

tentative diagnosis were not competent or relevant

for that purpose. That the insured did not have

cholecystitis or peptic ulcer, in no way disproved

that he had a constricted bowel, or any other organic
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or functional disease of which the abdominal pains

wore the symptoms. That fact was wholly imma-

terial.

As was said by the court in Tutweiler vs. Iiifi.

Co., 42 Fed. 2nd, 208:

*'It would be immaterial that the doctor
Avas mistaken in diagnosis; if he honestly be-

lieved Davis was suffering from syphilis and
treated him accordingly, and Davis concealed
that fact in his application, the fraud would
vitiate the policy."

And in Equitable Life vs. Kepier, 165 Fed. 595,

the court said:

*'Whether this illness was correctly diag-

nosed as hemorrhagic pancreatitis or not, it

would seem beyond all question a serious illness.

. . . Those who pass upon the risk upon the

life of the insured, have the right, under their

C(mtract, to know of such an illness."

And in Leivis vs. Ins. Co., 209 S. W. 625, the

court said:

"While it is not conceded that any of the
doctors found what they said they found, yet
it is conceded that insured did consult the doc-

tors who testified, and that he did have stomach
and liver trouble. He said in his statement that

he had consulted only one doctor, for eczema.
Clearly, the insured was consulting these va-
rious doctors for some ailment and could not
have failed to remember the fact of such con-
sultations."
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*'It is not a question whether these con-

sultations were for Brights disease, or whether
he was suffering therefrom, or his death
hastened thereby ; nor is it a question of whether
he thought these consultations were material or

not. He was answering questions which the

company wanted to know the truth about, before
it would enter into the C(mtract. He had a right

to know that truth."

The reception of this testimony was highly

prejudicial, as it enabled plaintiff to get before the

jury the wholly false issue, not as to whether in-

sured had had a serious illness, but whether he had

had peptic idcers or cholecystitis; not as to whether

he had consulted a physician, but whether he had

consulted those physicians for those particular dis-

eases.

Witness Nickson was asked on cross examina-

tion and answered as follows:

"Q. From your examination I will ask you
whether in your opinion, or whether your re-

port shows, that the death of Mr. Winn was
due in any way to either peptic ulcers or pyloric

ulcers or to a clironic cholecystitis?"

"A. It was not."

Witness Sears, as plaintiff's witness, testified

as follows:

"Q. Dr. Sears, reading from defendant's
Exhibit A-5, the sheets marked 1, 2 and 3 of
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the post-mortem examination, death was due to

acute toxemia and ulcerative colitis, wdth ex-

cessive liemorrhage from the ulcers and general
IDeritonitis, the causes of those ulcers being un-
known, I will ask you whether or not, in your
opinion, that death from the causes related

there, had any relation to the condition which
you found from vour examination of Mr.
Winn?"

"A. It had no such connection."

This testimony, admitted over defendant's ol)-

jection, was wholly immaterial, and we think, highly

prejudicial.

It is well settled that the materiality of mis-

representations is in no way affected by the fact of

whether or not the condition as to which misrepre-

sentation is made was the cause of death. As was

said by Judge Taft in Penn. Mutual vs. Bank, 72

Fed. 413:

"It does not disprove that a fact may have
been material to the risk because it may have
had no subseqiient relation to the manner in

which the death did occur."

In New York Life vs. Simmons, supra, the

insured had concealed diabetic symptoms. He died

from tuberculosis and the court foinid that the dia-

betic condition had no relation to the cause of death.

The court held that the misrepresentation was,

nevertheless, material and said:
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*'The conditions (of diabetis) are not

shown to have rendered the insured any less

resistant to pneumonia germs, or in any way
affected the result of his last illness; yet he
obtained the policies by false statements, by
which he intended to deceive, and did deceive

the company as to the facts, and of which, in

good faith, the company was entitled to be in-

formed, and under the Massachusetts statute is

sufficient to defeat the insurance policy."

This testimony in no way tended to prove or

disprove the one issue in the case as to w^hether the

insured, with intent to deceive, had made false state-

ments. Its effect was to get before the jury the false

issue as to whether Drs. Blackford and Dowling had

been correct in their diagnosis, and to detract from

the jury consideration of the real issue.

In conclusion, w^e submit that it must appear

to the court that in the verdict of the jury there was

a defeat of justice. There is no doubt in the world

that at tlie time the policies were written, the in-

sured was an unfit risk; that the conditions which

resulted in the operation and death, existed at the

time the policies were written. It must be clear, too,

that had the defendant known the facts it had the

right to have, it might not have accepted the risk.

Nor can there be any doubt that had the insured

disclosed his illness and his consultations with the
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physicians ; had he told the truth with regard to his

presence in the Portland hospital, the policies never

would have been written. The medical officers of the

defendant so testified. Further, we think it must be

clear that the insured, keen and intelligent business

man as he was, must have known that fact, that his

conduct was consistent only with an intent to keep

the real facts from the defendant, and that a verdict

for the defendant should have been directed.

However, if the court does not find that defend-

ant was entitled to a directed verdict of dismissal,

judgment should be reversed and a new trial

granted, on the ground of the various errors herein

pointed out.

Respectfully submitted,

BUNDY & SWALE,

Attorneys for Appellant.


